


° . —--~- “ => o4s Skt Tree = ws. 
= = < MRICS NES wey x SASS SSS 


Ss c SSNS NS ~ wre Ss 
GREEN SSNS 
ATO : SN S ase : 
























































~ 
~ . . 
e aS i 
ark { SRS 
x 
SARS 
SSRs 
oes 
. < wy 
~ 
SIN ~ AS > ~— 
SA ‘os S SES 
~, % ee 
aN > % 
‘ . cp cy ~ 
AN. =; = J ~ 
IR “ ws & 
5 y Wee Set = 
~~ 5 
7 ~ SS 
' ~ Ones ~~ aK SSS =< 
x ~ zn 
Was : S S = 
= SS ws SS: S SAS 
7 Sawa = Avice Ey = > i ST me SRS 
cae = aN = RD s x es; , Sot <— CoN a 


THE JURIST 


A Quarterly Review 
Published by the School of Canon Law 
The Catholic University of America 
Washington, D. C. 


Editor 
FREDERICK R. MCMANUS 


Business Manager 
CLEMENT V. BASTNAGEL 


Associate Editors 





STEPHAN KUTTNER, Book Reviews JOHN RoGG SCHMIDT 
ROMAEus W. O'BRIEN, O.Carm., Chronicle MELETIUS M. WoJNAR, O.S.B.M. 
JoHN J. McGRATH, Civil Decisions BERNARD F. DEUTSCH 

July, 1961 


I. THe 1875 StateMENT oF THE GERMAN BISHOPS ON EPpiscopat Powers 
F. Donald Logan 285 
II. Srarus or INCARDINATION AT THE ESTABLISHMENT OF A New Di10cesE 
John Rogg Schmidt 296 
III. Eccresrasticar LAw In THE Novets or Leo THE PHILOsOoPHER—Part IT 
Bernard F. Deutsch 3 


= 


1 
TV. Cases anp Srupies 


Schizophrenic Remissions .................. Francis J. Braceland 362 
The Laws of Training in the Apostolic Constitution Sedes Sapi- 
SN INGO, Sickie dinaied bcteasmaaasanedare Basil Frison, C.M.F. 375 


(Contents continued on inside back cover) 





Published quarterly by the School of Canon Law, The Catholic University 
of America, at Washington, D. C., and Lancaster, Pennsylvania. 
Communications of an editorial nature, concerning articles, cases, and re- 
views, should be addressed to the Reverend Frederick R. McManus, J.C.D., 
Editor, Tae Jurist, The Catholic University of America, Washington 17, D. C. 
Communications concerning subscriptions or changes of address should be 
addressed to the Right Reverend Clement V. Bastnagel, S8.T.L., J.U.D., Business 
Manager, THe Jurist, The Catholic University of America, Washington 17, D.C. 
The articles in this and the preceding numbers of THe Jurist are indexed 
in The Catholic Periodical Indez. 


Price: Single copies, $1.00. Annual subscription, $4.00 





Entered as second class matter February 7, 1941, at the Post Office at 
Lancaster, Pennsylvania, under the Act of August 24, 1912. 


Printed by the Wickersham Printing Co., 
111 East Chestnut Street, Lancaster, Pennsylvania. 








THE JURIST 


Volume XXI JULY, 1961 No. 3 











THE 1875 STATEMENT OF THE GERMAN 
BISHOPS ON EPISCOPAL POWERS 


HE imminence of an ecumenical council—so filled 

with meaning for the Christian world—recalls the un- 
finished work of the First Vatican Council of 1869-70. 

When the Piedmontese troops entered Rome, the Council’s 
agenda had been only partially completed with the major 
part still remaining to be done. The definition of papal in- 
fallibility had been issued under the heading, Constitutio 


dogmatica prima de ecclesia Christi. When the last session 
met on September 1, 1870, the mere hundred Fathers in at- 
tendance had been discussing de episcopis.? Italian and, in 
general, European conditions prevented further sessions 
either in Rome or, as was suggested, in Malines. 

The possibility that the Second Vatican Council may com- 
plement the definitions of the First Vatican Council on papal 
power by issuing a statement on episcopal power heightens 
the continuing theological interest in the role of residential 
bishops in the Church’s constitution.’ 


1 Acta et decreta sacrosancti et oecumenici concilii Vaticani (Friedberg ed.), 
I, 181. 
2 Sess. 89 (Mansi, LIII, 36-46). 


3 See especially the important article by D. O. Rousseau, “La vraie valeur 
de l’Episcopat dans |’Eglise aprés des documents de 1875,” Irenikon, XXIX 
(1956), 121-42. 
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Within a short time after the breakup of the First Vatican 
Council, Prince von Bismarck, Chancellor of the German Em- 
pire, made cunning, although abortive, use of the definition 
of papal infallibility in his Kulturkampf. In a confidential 
dispatch, dated May 14, 1872, and sent to all his diplomatic 
representatives, Bismarck stated that the Vatican decrees on 
the infallibility and jurisdiction of the pope had, in effect, 
“appropriated to the pope episcopal rights in each diocese and 
substituted pontificial jurisdiction for that of the bishops of 
the country.” Since the pope now exercises sovereign power 
directly over Catholics in each country with the bishops 
merely as functionaries, he wrote, it is greatly desired that an 
entente be entered into by countries whose own sovereignty is 
thus affected for the purpose of exercising influence over the 
election of the next pope.* 

Bismarck’s letter remained secret for over two years and 
came to light only as a consequence of the trial (November 11 
to December 19, 1874) of Count Harry von Arnim. This 
former ambassador to France (1872 to 1874) was accused of 
embezzling eighty state papers including the dispatch of May 
14, 1872.5 At the public trial the dispatch was not read but 
only referred to. Finally, on December 29, 1874, ten days 
after the end of the trial, the letter was published in the offi- 
cial government gazette.” 


4The text of this letter was published in the Deutscher Reichs-Anzeiger 
und kéniglich preussischer Staats-Anzeiger, no. 304 (Berlin), December 29, 
1874. A French translation appears in Le procés d’Arnim (Paris, 1875), pp. 
47-50. 


5 For the proceedings of the trial see Der Arnim’sche Prozess: Stenograph- 
ische Berichte (Berlin, 1874); see too the French translation by E. Figurey 
and D. Corbier with an introduction by M. J. Valfrey, Le procés d’Arnim 
(Paris, 1875). The story of the trial of Von Arnim and of his fall from power 
are recounted by Eduard von Wertheimer, “Der Prozess Arnim,” Preussische 
Jahrbucher, CCXXII (1930), 117-33, 274-92; and by Fritz Hartung, “ Bis- 
marck und Graf Harry Arnim,” Historische Zeitschrift, CLXXI (1951), 44-77. 


6 Der Arnim’sche Prozess, p. 12. 


7 Deutscher Reichs-Anzeiger und kéniglich preussischer Staats-Anzeiger, no. 
304 (Berlin), December 29, 1874. 
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The German bishops acted swiftly and unanimously in re- 
plying. The entire episcopate, together with the Adminis- 
trator of Fulda and the Vicar Capitular of Bamberg, in Janu- 
ary and February of 1875 signed a remarkably forceful and 
clear statement of the powers of residential bishops. This 
statement appeared originally in German and subsequently 
in several French translations but has never before been 
translated into Enlish. In view of the repeated and un- 
equivocal approbation given to it by Pope Pius IX this decla- 
ration concerning so topical an aspect of ecclesiology merits 
wide attention on the eve of another council.® 

The following is a translation of the 1875 statement of the 
German bishops. 


* * * * * 


JOINT STATEMENT OF THE GERMAN HIERARCHY 
CONCERNING THE CIRCULAR-DISPATCH OF THE 
CHANCELLOR OF THE GERMAN EMPIRE 
ABOUT THE FuTURE PAPAL ELECTION 


The Staats-Anzeiger has recently published the circular- 
dispatch of the imperial Chancellor, Prince von Bismarck, 
which is dated May 14, 1872, and concerns a future papal 
election. The Anzeiger expressly states that this dispatch 
formed “ the basis of the whole file of official documents hith- 
erto suppressed” which deal with the policy toward the 
Church and which were often mentioned in the trial of Count 
von Arnim. 

This dispatch starts on the assumption that “the Vatican 
Council and its two most important definitions, viz., on the 


8 The statement of the German bishops originally appeared in Archiv fiir 
katholisches Kirchenrecht, XXVII (1875), 344-48. Three different French 
translations have appeared: Cardinal Dechamps, Oeuvres complétes (12 vols.; 
Malines, n.d.), XII, 134-39; Revue générale (Brussels), n.s., I (1875), 354-56; 
D. O. Rousseau, “La vraie valeur de l’Episcopat dans |’Eglise,” Irenikon, 
XXIX (1956), pp. 121-50. Dom Lambert Beauduin, O.8.B., has paraphrased 
its contents in his article “ L’Infaillibilité du pape et l’union,” ibid., V (1928), 
231-38. 
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infallibility and the jurisdiction of the pope, have entirely 
changed and relations of the pope with other governments ”’; 
it follows, then, that “the interest of governments in papal 
elections has very greatly increased and that their interest has 
been given a firmer basis.” 

These conclusions are just as unjustified as their assump- 
tions are unfounded. The major importance of this dispatch 
and the conclusions drawn from it regarding the principles 
which guide the German chancery in its treatment of ecclesi- 
astical affairs give to the undersigned German pastors the 
right and impose upon them the duty to oppose, in the inter- 
est of truth, the errors publicly made in this dispatch. 

The dispatch makes these statements concerning the de- 
crees of the Vatican Council: 


As a result of these conciliar decrees the pope can now take 
into his own hands the rights of the bishops in each and every 
diocese and can now substitute his own papal power for that 
of the residential bishops. 


Episcopal jurisdiction has been absorbed by papal jurisdiction. 


The pope no longer exercises, as he did in the past, merely a 
few determined rights reserved to himself, but now he is the 
depository of the totality of episcopal rights. 


He has, in principle, taken the place of each individual bishop. 


At any time the pope at his own good pleasure can in practical 
affairs take the place of the bishop in his relations with the 
government. 


The bishops are now nothing more than his instruments and 
functionaries with no personal responsibility. 


The bishops have become in their relations with their govern- 
ments the functionaries of a foreign sovereign. 


The pope by virtue of his infallibility is truly a perfectly abso- 
lute sovereign, more absolute than any absolute secular mon- 
arch. 
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All of these statements are without foundation. They stand 
in direct contradiction to the text as well as to the correct 
sense of the decrees of the Vatican Council as repeatedly ex- 
plained by the pope, the episcopate, and the representatives 
of Catholic scholarship. 

In fact, these decrees teach that the papal power of ec- 
clesiastical jurisdiction is a potestas suprema, ordinaria, et 
immediata, that it was bestowed as such on the pope in the 
person of St. Peter by Jesus Christ, the Son of God, that it 
extends directly over the whole Church and consequently 
over each diocese and all the faithful, that its purpose is to 
preserve the unity of faith, discipline, and governance in the 
Church, and that it is by no means an authority consisting 
merely of a few reserved rights. 

This is no novel teaching; it is the constantly acknowl- 
edged truth of the Catholic faith and a well-known principle 
of canon law. This teaching the Vatican Council, acting in 
agreement with the statements of earlier ecumenical councils, 
has recently explained and ratified in opposition to the errors 
of the Gallicans, Jansenists, and Febronians. According to 
this teaching of the Catholic Church the pope is bishop of 
Rome, not bishop of any other city or diocese, not bishop of 
Cologne or of Breslau, etc. As bishop of Rome, he is at the 
same time pope, i.e., pastor and supreme head of the whole 
Church—head of all the bishops and faithful. His papal au- 
thority does not exist only in certain exceptional cases, but it 
has its validity and force in every place and at every time. 
In this capacity as pope he is vigilant that each bishop dis- 
charge his duties to the full extent of his office. When a 
bishop is impeded or when some other exigency demands it, 
then the pope has the right and duty, not as bishop of the 
particular diocese, but as pope, to make all the arrangements 
necessary for the administration of the diocese. 

Until the present time all the states of Europe have con- 
stantly recognized these papal rights as belonging to the sys- 
tem of the Catholic Church. In their dealings with the Holy 
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See they have always considered the incumbent as the actual 
supreme head of the whole Catholic Church—of the bishops 
as well as the faithful—and not as a mere depository of a few 
determined rights reserved to himself. 

Furthermore, the decrees of the Vatican Council offer no 
basis whatever for the assertion that by reason of these de- 
crees the pope has become an absolute sovereign, and that 
because of his infallibility he has become fully absolute, more 
than any secular monarch. 

In the first place, the area over which the ecclesiastical 
power of the pope extends differs essentially from that over 
which the secular sovereignty of a monarch extends. The full 
sovereignty of reigning princes over secular matters is no- 
where denied by Catholics. Furthermore, the term “ absolute 
monarch ” cannot be applied to the pope with respect to ec- 
clesiastical affairs since even he is subject to divine law and is 
bound to observe the arrangements made by Christ for His 
Church. The pope cannot change the constitution given to 
the Church by her divine Founder as a secular legislator can 
change the constitution of the state. In all its essential ele- 
ments the Church’s constitution is based on divine ordination 
and has been withdrawn from the arbitrary will of human be- 
ings. By virtue of the same divine ordination on which the 
papacy is based, the episcopacy exists; by virtue of this same 
divine ordination the office of bishop has its rights and duties 
which the pope has neither the right nor the power to change. 
It is, therefore, a complete misreading of the Vatican decrees 
for one to believe that thereby “ episcopal jurisdiction has 
been absorbed by papal jurisdiction,” that the pope “has, in 
principle, replaced each individual bishop,” that the bishops 
are only “instruments of the pope, his functionaries, with no 
personal responsibility.” According to the constant teaching 
of the Catholic Church, as it is expressly set forth by the 
Vatican Council, the bishops are not mere instruments of the 
pope, nor papal functionaries with no personal responsibility, 
but rather they have been “ appointed by the Holy Spirit to 
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take the place of the apostles in order to nurture and rule, as 
befits good shepherds, the flock committed to them.” ® 

Just as in the previous eighteen centuries of the history of 
the Christian Church the divinely established episcopacy has 
endured in the organism of the Church as an institution par- 
allel to yet distinct from the papacy (divinely established 
too), so too will it continue in the future. Just as the time- 
less rights of the papacy to exercise its ecclesiastical govern- 
ing power throughout the whole Catholic world have in no 
way heretofore given the authority of the bishops an illusory 
appearance, so too the new explanation of the old Catholic 
teaching on the primacy can give no foundation for such a 
fear for the future. Everyone knows that dioceses of the en- 
tire Catholic world are led and ruled directly since the Vati- 
can Council in exactly the same manner as before. 

We can decisively refute the statement that the bishops 
have become by reason of the Vatican decrees mere papal 
functionaries with no personal responsibility. It is certainly 
not the Catholic Church in which the immoral and despotic 
principle that the command of a superior unconditionally re- 
leases one from personal responsibility has found acceptance. 

Finally, the opinion that the pope is “ by virtue of his in- 
fallibility a fully absolute sovereign,” is based on a completely 
false conception of the doctrine of papal infallibility. As the 
Vatican Council has pronounced in a clear and distinct state- 
ment and as is clear from the very nature of things, papal 
infallibility refers solely to a property of the highest papal 
teaching authority. It extends to the same area as the in- 
fallible teaching authority of the Church itself and is confined 
to the contents of sacred scripture and tradition as well as to 
the dogmatic decisions already given by the ecclesiastical 
teaching authority. 

With regard to the external affairs of the papacy there has 
been absolutely no change. The opinion that the relationship 


8 Acta et decreta sacrosancti et oecumenici conciliit Vaticani (Friedburg ed.), 
I, 181. 
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of the papacy to the hierarchy has been changed by the de- 
crees of the Vatican Council has been shown to be completely 
unfounded. Consequently, the conclusion drawn from this 
premise, viz., that the relationship of the papacy to govern- 
ments is altered by the decrees, loses all basis and foundation. 

Alas, we cannot help but give expression to our profound 
regret that in the oft-mentioned Circular-Dispatch the im- 
perial Chancellor has formed his judgment about Catholic 
affairs solely from opinions and hypotheses which were circu- 
lated by radical former Catholics and by a number of Prot- 
estant scholars. These opinions and hypotheses were carried 
to the point of open rebellion against the legitimate authority 
of the entire episcopate and of the Holy See. They have 
been repeatedly and emphatically rejected and refuted by 
the pope, the bishops, and Catholic theologians and canonists. 

As the lawful representatives of the Catholic Church in the 
dioceses entrusted to our direction we have the right to de- 
mand that, when it is a question of the judgment of the prin- 
ciples and teachings of our Church, we be heard. As long as 
we conduct our affairs in accordance with these teachings and 
principles, we ought to expect that others will believe us. 

While we address ourselves in this present statement to the 
correction of the false presentation of Catholic teaching con- 
tained in the Circular-Dispatch of the Lord Chancellor of the 
Empire, we do not intend to consider in detail the broader 
aspects of the Dispatch concerning future papal elections. 
We feel obliged, however, to raise a loud and solemn protest 
against its attack against the complete freedom and inde- 
pendence of the election of the supreme head of the Catholic 
Church. We declare that in any age only the authority of the 
Church can decide about the validity of a papal election. To 
such a decision every Catholic in all countries, so too in Ger- 
many, will submit unreservedly. 


* * * * * 
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Pope Pius IX in order to quiet false rumors in the press of 
his disapproval of this statement by the German bishops gave 
on March 2, 1875, his unconditioned approval in the Apos- 
tolic Letter Mirabilis illa constantia.” 


Venerable brothers, health and apostolic benediction. Just 
as in past centuries the Church of Christ has been adorned by 
that marvelous constancy which in the assertion and safeguard- 
ing of truth, justice, and sacred rights stands in fear of neither 
the wrath of the powerful, nor their threats, nor the loss of 
property, nor exile, imprisonment, and death, so too that con- 
stancy has always continued to adorn the Church in patent 
proof that in her alone shines that true and noble liberty whose 
name is today flaunted about everywhere but which actually 
appears nowhere. You, venerable brothers, have certainly con- 
tinued this glory of the Church by undertaking the restoration 
of the germane sense of the Vatican definitions against the dis- 
tortions made in the captious comments of the recently pub- 
lished Cirecular-Dispatch. Your action was motivated by a de- 
sire to preserve the faithful from deception and to safeguard 
the election of a new pope from any objections occasioned by 
this distorted interpretation. 

Your statement is indeed so clear and sound that, since it 
leaves nothing to be desired, We ought to content Ourselves by 
merely giving you Our fullest congratulations. Due to the 
pernicious clamor of some journals, however, a more solemn 
approval is required. These journals in an effort to preserve 
the strength of the letter which you have refuted endeavored 
to remove credence from your work. They urged that your ex- 
position of the conciliar definitions was toned down and was 
not in correspondence with the mind of the Apostolic See. We 
reject such an insinuation and suggestion as calculating and 
calumnious because your statement does give the original 
Catholic teaching and, moreover, the: teaching of the Sacred 
Council buttressed skilfully by brilliant and irrefutable argu- 


10 The original Latin text of this letter appears to have been first published 
in Archiv fiir katholisches Kirchenrecht, X XVII (1875), 465-66. It is to be 
found reprinted in Jrenikon, XXIX (1956), 148-49. French translations have 
appeared in Cardinal Dechamps, Oeuvres complétes, XII, 140-42; in Revue 
générale (Brussels), n.s., I, 477-78; and in Irenikon, XXIX (1956), 137-38. 
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ments and so clearly explained that any person of good will 
can see that there is absolutely nothing in the definitions under 
attack which is novel and which changes anything in Our 
previous relations and nothing which can give any pretext for 
imposing troubles upon the Church or for setting up obstacles 
to the election of a new pope. Regarding this last point, We 
feel that you have acted most prudently in passing over the 
details of the dispute and protesting clearly that you condemn 
in advance anything which could be an obstacle to the free 
election of the head of the Church and in declaring that the 
judgment concerning the proper election pertains to sacred au- 
thority alone. This violent storm which everywhere besets the 
Church, the master of truth, and strikes the entire world is to 
be attributed to no other cause than the errors diffused for the 
disturbance of all by the perennial enemy of God and man. 
Thus, venerable brothers, since our weapons should be turned 
against error, continue your work of uncovering its every guise 
and of attacking it as you have done in your excellent state- 
ment. It is truly impossible that men of good intention will 
not be won over by the rays of truth, the more so since your 
noble constancy makes those rays even brighter. Error, on the 
contrary, if brought into the light and exposed to its strength, 
cannot but fall eventually. May divine mercy soon grant this 
to the oppressed people of the Church and of the whole world. 
May you find guidance in the Apostolic Benediction which We 
lovingly impart from the bottom of Our heart to each of you, 
venerable brothers, and to all your dioceses as a special pledge 
of Our affection. 


Given at St. Peter’s in Rome on March 2, 1875, in the twenty- 
ninth year of Our pontificate. 


Pore Pius IX 
To the venerable brothers Paul, Archbishop of Cologne, Greg- 
ory, the Archbishop of Munich and Freising, to the other 


bishops of Germany as well as to the Administrator of Fulda 
and the Vicar Capitular of Bamberg. 


Then on March 15, 1875, in an allocution delivered at the 
consistory in which he named eleven new cardinals," Pius [X 


11 Cardinals Gianelli, Ledochowski, McCloskey, Manning, Dechamps, and 
five others in petto. 
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once again gave, and this time with the fulness of his apos- 
tolic authority, public confirmation to the statement of the 
German bishops. After lamenting the state of the Church in 
Italy where “the rights, freedom, property, and ministers of 
the Church have been unjustly violated,” the pope spoke of 
the action of the German bishops.” 


The merciful God who presides over and counsels His Church 
has providently directed that the very brave and courageous 
bishops of the German Empire by their illustrious statement, 
which will remain memorable in the annals of the Church, have 
with supreme wisdom refuted the erroneous teachings and soph- 
istries put forward on this occasion, and, having erected a 
noble monument to truth, have given joy to Us and to the 
Church universal. We pay before you and the Catholic world 
to each of the aforesaid bishops the fullest possible praise. 
Their remarkable declarations and protestation, which are 
worthy of the courage, the office, and the piety of such men, 
We ratify and in the exercise of the fulness of Our apostolic 
authority do hereby confirm. 


Cardinal Dechamps, the outspoken infallibilist, writing in 
May, 1875, drew two conclusions from the forceful and un- 


equivocal papal approval given to the statement of the Ger- 
man bishops: 


On the one hand, [this papal approbation] confounds the 
enemies of the Church by dissipating their errors and false in- 
terpretations of the decrees of the last ecumenical council .. . 
and, on the other hand, it will enlighten those among the 
friends of the Church whose knowledge is not equal to their 
zeal and who have unwittingly given arms to their enemies by 
attributing to the constitutions of the Vatican Council an alien 


meaning which is now declared false by the supreme guardian 
of the faith.8 


F. DonaLp LOGAN 
Boston, MASSACHUSETTS 


12 The official text of this allocution is in ASS, VIII (1874), 301-05. The 
Latin text has also appeared in Archiv fiir katholisches Kirchenrecht, XXVIII 


(1875), 146-49, and, in part, in Irenikon, XXIX (1956), 50. Only an extract is 
here translated. 


13 Oeuvres completes, XII, 142. 








STATUS OF INCARDINATION AT THE 
ESTABLISHMENT OF A 
NEW DIOCESE 


HIS study presents a discussion of the canonical prin- 

ciples involved and their application in respect to the 

status of incardination incident to the erection of a 
new diocese out of the partition of the territory of an existing 
diocese. For these purposes the following case is supposed. 

In 1940, John Doe, a seminarian, had his home in the Dio- 
cese of X. In that year, he received tonsure at the hands of 
the Bishop of the Diocese of B and was duly incardinated in 
this diocese; he was ordained to the priesthood in 1944. Ac- 
cordingly, he received from the Bishop of Diocese B his ap- 
pointment as assistant in the parish of St. Brendan. After 
some months of parochial ministry, Father Doe suffered a 
serious failure in health because of the difference in climate, 
to which he was not accustomed. Early in the year 1945, he 
was relieved of his appointment as assistant. With the per- 
mission of his bishop, he returned to his home in the Diocese 
of X for an indefinite period of convalescence. In the latter 
part of the year 1945, his health permitted his receiving an 
assignment in the service of the Diocese of X, which he ably 
fulfilled until the year 1950. 

In 1948, during the sojourn of Father Doe in the Diocese 
of X, the New Diocese of N was canonically erected as a re- 
sult of the territorial division of the Diocese of B. The parish 
of St. Brendan, to which Father Doe had received his first ap- 
pointment, became part of the new Diocese of N. Since 
Father Doe had completely regained his health by the year 
1950, and had responded to his duties to the eminent satisfac- 
tion of the Bishop of X, the latter expressed himself as will- 
ing to incardinate him in his diocese, at the request of Father 
Doe. 


296 
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The question is, to which diocese does Father Doe belong? 
to the Diocese of B, in which he was originally incardinated, 
or to the new Diocese of N, in which is located the parish of 
St. Brendan, to which he had been appointed as assistant, of 
which assignment he was later definitively relieved? In other 
words, which of the bishops has the authority to grant letters 
of excardination? 

Father Doe remained incardinated in the Diocese of B, the 
diocese of his original incardination, when the new Diocese of 
N was created and came into being. Hence the Bishop of 
Diocese B had the sole authority to issue the document of ex- 
cardination. 

The primary source for arriving at the solution of questions 
of this type may be found, at least usually, in the text of the 
apostolic constitution whereby the new diocese is established, 
inasmuch as this document may be expected to include a pro- 
vision defining the assignment of the clergy to the service of 
the newly erected diocese,’ which service is to be regarded as 
the inherent purpose of this disposition.” 

In this regard, the following consideration seems important 
as a premise or vantage point, in order adequately to under- 
stand the language of the Constitution. One must expect 
that, in drafting its Constitution providing for the establish- 
ment of a new diocese, the Holy See will, by implication, 
speak with reference to and in accord with the principles and 
canons of the Code of Canon Law pertinent to the subject 
matter. Otherwise, the legal import of its text can hardly be 
correctly and properly understood and executed, unless the 
Constitution itself expressly clarifies its present intendment 
concerning a specific matter. 

The discussion to follow is presented upon the basis that 
the canonical title of ordination is that of the service of the 


1Cf. J. McBride, Incardination and Ezcardination of Seculars, The Catholic 
University of America Canon Law Studies, n. 145 (Washington, D. C., 1941) 
pp. 251, 253. 


2 Cf. op. cit., pp. 287-294. 
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diocese (servitii dioecesis, ecclesiae).* But, as a matter of 
law, ordination and incardination are understood in their 
properly canonico-juridic significance and effect, in regard to 
any secular cleric, only upon the basis of his prospective serv- 
ice of the diocese, regardless of the precise nature of the ca- 
nonical title of his ordination.* Accordingly, in respect to its 
juridic import, incardination permanently aggregates the 
secular cleric to the jurisdiction of some particular diocese in 
the person of its residential bishop.* The diocese itself, 
though consisting of a definitely circumscribed territory,® 
must, especially for the purposes of this study, also be con- 
sidered in its juridic status as a moral personality.’ The in- 
cardinated cleric must be considered in the properly juridic 
sense as aggregated to this legal entity. However, the ex- 
istence of incardination obviously does not per se require an 
actual residential or non-residential assignment to the service 
of the diocese. Residential or non-residential assignment is 
made to implement the inherent purpose of incardination, 
which is the service of the diocese. But such existing assign- 
ment in conjunction with lawful diocesan residence as speci- 
fied in its text is, however, employed by the apostolic consti- 
tution, as in the instance immediately to be considered—and 
to be studied in the following discussion—as the established 
criterion and the material basis upon which it makes effective 
the transfer of incardination from the original, parent diocese 
to the diocese newly created by its provisions, or leaves the 
status of incardination unaltered, as the case may be. 

The provision of the apostolic constitution pertinent to the 
present case and question is as follows: 


3 Cf. can. 974, §1, n. 7, and can. 981. 


4Can. 108, §1: Qui divinis ministeriis per primam saltem tonsuram man- 
cipati sunt, clerici dicuntur. Cf. cann. 950, 969, 111, 117, nn. 1, 3; McBride, 
op. cit., p. 299. 


5 Cann. 127; 329, §1, 334-336. Cf. McBride, op. cit., pp. 287-288. 
6 Cann. 215-216, § 1. 
7Cf. can. 1557, $2, n. 2. 
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We likewise command in regard to the clergy that when the 
establishment of the See of (N) shall have been carried into 
effect the clergymen shall be deemed as assigned (ascripti) to 
that Church in the territory of which they lawfully reside (in 
cuius territorio legitime degunt) .® 


8 A text substantially the same may be found in the apostolic constitution 
establishing a new diocese by partition of territory, in AAS, XIX (1927), 
169, on p. 171. A very similar text, in AAS, XLIII (1951), 657, on p. 658: 
“ Quoad vero attinet ad dioecesis regimen et administrationem, . . . ad clerico- 
rum et fidelium iura et onera aliaque huiusmodi, servanda iubemus quae sacri 
canones praescribunt. Quod autem ad clerum peculiariter attinet, statuimus ut 
simul ac hae Litterae Nostrae ad exsecutionem demandatae fuerint, eo ipso 
clerici Ecclesiae illi censeantur adscripti, in cuius territorio legitime degunt.” 
Likewise, op. cit., 660, on p. 661; AAS, XXX (1938), 256, on p. 257; op. cit., 
245, on p. 247; 251, on p. 252; 253, on p. 254; AAS, XXXVII (1945), 103, on 
p. 104; op. cit., 106, on p. 107; 153, on p. 154; AAS, XLI (1949), 397, on 
p. 398; op. cit., 400, on p. 401 (Philippine Islands); AAS, XLII (1951), 535, 
on p. 536; op. cit., 537, on p. 539; 541, on pp. 542-543; AAS, XLVII (1956), 
194, on p. 196; op. cit., 197, on p. 199; 485, on p. 487; 488, on p. 490; 555, on 
p. 556 (India); 557, on p. 559 (Africa); AAS, XLIX (1957), 113, on p. 114 
(Africa); op. cit., 385, on p. 386; 388, on p. 389 (South America). The fore- 
going documents, issued over a span of some 30 years, selected at random, 
mostly in respect to dioceses in the U.S.A., disclose substantial uniformity in 
this assignment clause, with merely variant phrasing, without material dis- 
crepancy. 

In the following there is variant wording, but no substantial change from 
the foregoing texts: AAS, XLIX (1957), 816, on p. 817; “Quam ob rem, 
simul ac Petropolitanae dioecesis erectio ad effectum deducta fuerit, ac 
Bruklynienses Norvicensesque fines, ut diximus, immutati fuerint, clerici ac 
sacerdotes illi Ecclesiae addicti censebuntur, in cuius territorio legitime de- 
gunt.” Likewise, the following, in its context, in AAS, XLIX (1957), 52, on 
pp. 54-55 (Jefferson City; Springfield-Cape Girardeau; Kansas City-St. Jo- 
seph): “Regimen novarum Ecclesiarum, item administratio bonorum, .. . 
iura cleri et populi eorumque obligationes, haec omnia ad Iuris Canonici 
praescripta definiantur et fiant. Clerici vero, acta divisione, in cuius terri- 
torio legitimum domicilium habeant, eidem tamquam proprius clerus ascripti 
habeantur.” This latter formula is again found in AAS, L (1958), 24, on p. 25 
(Brasil); op. cit., 57, on p. 59 (Brasil). One with different wording to the 
same effect is the following, in AAS, L (1958), 351, on pp. 352-53 (New Ulm, 
Minn.): “De clero autem hoc peculiare statuimus ut qui clerici, his Litteris 
ad effectum deductis, in Novae Sedis territorio legitime degant, ii tamquam 
proprius eius clerus habeantur.” Likewise, in AAS, L (1958), 842, on p. 843 
(Peru): “ Regimen, administratio rerum ac bonorum, aliaque huiusmodi, iuris 
ecclesiastici legibus temperentur; de clero autem hoc iubemus: ut sacerdotes 
ei Ecclesiae addicantur tamquam proprius clerus in qua officium obtineant; 
ceteri vero ei, in qua legitime degant.” 
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The term “Church” (ili Ecclesiae ascripti) in this provision 


Finally, a more explicit formula, with no substantial difference from the 
foregoing texts, and with the same ultimate canonical effect, is in AAS, XLIX 
(1957), 49, on p. 51 (Colombia, S.A.): “Quae vero ... respiciunt ... ad 
fidelium et sacerdotum iura et onera, ad aliaque huiusmodi, eadem praecipi- 
mus servanda, quae Codex Iuris Canonici iubet. De cernimus itidem ut 
simul ac Girardotensis dioecesis erecta fuerit, clerici Sedi illi censeantur ad- 
dicti, in cuius territorio legitime habeant ecclesiasticum beneficium aut offi- 
cium; ceteri vero ei dioecesi adscribantur in cuius regione iure optimo de- 
gant.” A merely variant formula, in AAS, LI (1959), 609, on p. 610 (Brasil) : 
“ Praecipimus insuper ut cum dioecesis constituta fuerit, sacerdotes qui bene- 
ficio aut officio in eius territorio fruantur, ei annumerati sint tamquam pro- 
prius clerus; ceteri vero ei Sedi ascribantur, in qua legitime degant.” A 
formula similar to that of the Diocese of Girardot, supra, is in AAS, LI 
(1959), 881, on p. 883 (Mexico); also, op. cit., 894, on p. 896 (Chile); and in 
op. cit., 897, on p. 898 (Brasil), which deserves to be quoted: “De clero 
autem statuimus ut sacerdotes ei Ecclesiae addicantur, in qua officium aut 
beneficium legitime habeant; ceteri vero ei, in qua item legitime degant” 
(italics added). A variant provision, but with the same effect, is in AAS, LI 
(1959), 803, on p. 804 (Mexico): “Quod ad sacerdotes pertinet, decernimus 
ut ei dioecesi censeantur addicti in qua beneficium aut legitimum habeant 
officium; ceteri clerici in qua domicilium habeant.” A variation of this 
formula, without material difference therefrom, is in AAS, LI (1959), 892, on 
p. 893 (Mexico): “ Volumus praeterea ut, his Litteris ad effectum deductis, ii 
Sacerdotes qui in constituta dioecesi beneficium vel officium habeant, eidem 
censeantur ascripti; ceteri clerici, ei in qua legitimum habeant domicilium.” 
The following formula employs a wording which is a combination of the 
formulas just quoted, namely, AAS, LIII (1961), 88, on p. 90 (Puerto Rico): 
“Quod ad clerum attinet, decernimus ut simul ac dioecesis Arecibensis et 
praelatura ‘nullius’ Insularum a Virginibus seu Thomasiana constitutae erunt, 
sacerdotes Ecclesiae illi censeantur addicti in cuius territorio beneficium aut 
ecclesiasticum officium legitime retineant, ceteri vero clerici in cuius terri- 
torio legitimum habeant vel beneficium vel officium vel domicilium.” With 
which compare the provision, which embodies no material difference, in AAS, 
LITT (1961), 91, on p. 93 (Brasil): “Item volumus ut simul atque harum 
dioecesium constitutio ad effectum deducta fuerit, sacerdotes Ecclesiae illi 
censeantur ascripti in cuius finibus ecclesiasticum habeant vel beneficium vel 
officium; ceteri vero clerici ei dioecesi addicantur in cuius territorio legitime 
degant.” 

All of the previously cited provisions affecting incardination or its transfer 
are not substantially different, because they all contain one and the same 
common denominator. This controlling factor is lawful residence in the lo- 
cality either within the newly erected diocesan territory, or within the re- 
sidual territory of the parent diocese. Transfer of incardination, if any, is 
impressed upon existing lawful residence, as defined in the apostolic constitu- 
tion, in the new territory, provided, as explained herein, that this residence is 
coupled or associated with an already existing assignment to, or status in, the 
service of the diocese. Accordingly, some of these formulas contain a dis- 
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means “ Diocese,” as is apparent from the headnote of the 
apostolic constitution.® 

The clause, in cuius territorio legitime degunt, has refer- 
ence to lawful residence either in the previously existing Dio- 
cese of B or in the newly erected Diocese of N. Under these 
two aspects as such, the clause constitutes the decisive cri- 
terion, in its effect negative or positive, of transfer of in- 
cardination to the newly established diocese in regard to those 
clerics whom it specifically concerns. In general, it concerns 
only those clerics originally incardinated in the Diocese of B 
who have lawful residence in either diocese. The question 
here is whom this assignment clause specifically concerns. It 
concerns those incardinated clerics who are actually engaged, 
in some manner or other, in the service of the diocese under 
their original incardination in the Diocese of B. 

Lawful residence, i.e., in cuius territorio legitime degunt, in 
a detached sense, can signify any type of lawful residence, in- 
cluding the residence of one who is not a fugitive from ec- 
clesiastical justice. This latter apparently absurd remark in 
the present context serves only to emphasize the fact that 
lawful residence here necessarily implies and anticipates some 
type of positive activity associated with residence. Of course, 
in conjunction with his incardination, the cleric is usually 
vested by the law with perpetual domicile in the diocese of 
his incardination.”” Lawful residence must here be viewed as 


tinction between sacerdotes and cetert clericit. The wording in respect to the 
ceteri clerict obviously has regard to the existing fact of the lawful residences 
which these ceteri clerict (e.g., seminarians) each have severally, respectively 
in either the one or the other area of the diocesan territory subject to the 
canonical partition. 


9 Cf. also cann. 215-217 and can. 329, §1. To the same effect, the reply of 
the Pontifical Commission in regard to the interpretation of “ ecclesiis singu- 
laribus” of can. 1495, §2—Bouscaren-O’Connor, The Canon Law Digest 
(Milwaukee, 1958), IV, 391. This signification of “ Church” is amply evident 
in the documents cited above. 


10 Cf. cann. 956, 117, n. 3. 
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clothed with the purpose germane to that of the apostolic 
constitution. Lawful residence alone and irrelevant to this 
purpose would be verified, as a matter of fact, in the cases of 
sojourn of clerics in the respective territory of the dioceses in 
question for the purpose of vacation, hospitalization, visit on 
business, or personal convenience. Lawful residence respond- 
ing exactly to the purpose of the apostolic constitution would 
obtain in the instances of clerics, seminarians or priests, in- 
cardinated in dioceses foreign to those here mentioned, but 
who are engaged in temporary assignments in the service of 
these latter dioceses. These latter clerics are, of course, not 
comprehended in the assignment clause of the apostolic con- 
stitution. But for the purpose of discussion, the question 
here is precisely, whether or not the lawful residence of any 
of these clergymen is the lawful residence contemplated in the 
text of the Constitution. In other words, what is the specific 
intendment of this term? To answer this question, the text 
of this particular apostolic constitution must be consulted— 
as must the respective provision of every Constitution on this 
question—in which the following appears evident. 

The formal purpose of the apostolic constitution in its as- 
signment clause determining the status of incardination must 
be ascertained from the entire context of the document here 
under consideration. The same purpose vests in the assign- 
ment clause. It is identical with that expressed in the Code 
of Canon Law—service of the diocese.1! It may be noted in 


11 Purpose here means the causa finalis, the finis legis intrinsecus. It is 
properly known as the finis operis. The law is always to be interpreted ac- 
cording to this purpose—Van Hove, De Legibus Ecclesiasticis (Mechliniae- 
Romae, 1930), n. 260. “Or ce caractére appartient a la fin; celle-ci déter- 
mine, en effet, l’idée et le désir de l’agent et le provoque ainsi & produire une 
action. La fin est donc réelment une cause. . . . La fin, dans ]’intention, joue 
donc le réle de premiére cause, c’est-A-dire de cause des causes, selon cet 
aphorisme du Docteur Angelique: ‘Tout’ dérive de la fin.’ ”—Farges-Barbe- 
dette, Cours de Philosophie Scolastique, 19. ed., Tom. II (Paris, 1935), n. 175. 
“Praeterea, finis inter alias causas primatum obtinet, et ab ipso omnes aliae 
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passing that this same formal purpose is evident in all the 
texts of the apostolic constitutions herein cited. The apos- 
tolic constitution in the present instance is issued and its pur- 
pose is to provide for the more expeditious and effective per- 
formance of the offices of the sacred ministry in behalf of the 
faithful within the entire territory of the pre-existing Diocese 
of B. To this end—the service of the diocese, old and new— 
the document is preoccupied solely and exclusively with the 
moral personality which is the Diocese of B, considered, in first 
instance, in its original entirety, and more precisely, with the 
partition of its territory, whereby the new moral personality of 
the Diocese of N is created from the area carved out of the en- 
tire territory, and at once, with the partitioning, reallocation, 
readjustment, and re-establishment of the present potential 
resources and personnel which lie originally and territorially in 
the property of the Diocese of B, to accomplish this purpose. 
Accordingly, the juridic meaning and significance of lawful 
residence in the text of this act must be understood as de- 
riving its formal character from this purpose, to the effect 
that it has reference, in first instance, to only those clerics 
who are incardinated, and who in virtue of their incardination 


causae habent quod sint causae in actu; agens enim non agit nisi propter 
finem, ... ; ex agente autem materia in actum formae reducitur; unde ma- 
teria fit actu huius rei materia et similiter forma huius rei forma per actionem 
agentis, et per consequens per finem.”—St. Thomas, Summa contra Gentiles, 
Lib. III, Cap. XVII, versus finem. “Cum actus proprie dicantur humani, in 
quantum procedunt a voluntate deliberata, cuius obiectum est bonum et finis, 
proprie etiam ex fine speciem recipiunt.”—St. Thomas, Summa Theologica, 
I-II, q. I, art. 3, conclusio. “ Definitio autem manifestat rationem speciei. Et 
utroque modo actus humani, sive considerentur per modum actionum, sive 
considerentur per modum passionum, speciem a fine sortiuntur.”—Loc cit., in 
corp. Hence, the purpose, under the choice and command of the intelligent 
agent, determines, combines, and governs all the means, materials, and causes 
employed in the prosecution of its fulfillment—Cf. Farges-Barbedette, loc. 
cit. Accordingly, the purpose impresses its own specific, essential character 
upon the thing or action produced, without which character the latter cannot 
be properly and adequately understood. “ Propter quod autem est unum- 
quodque, et illud magis.”"—Summa contra Gentiles, loc. cit., in prin. For ex- 
ample, all the elements and activities made causally pertinent thereto par- 
take of the character of deliberate murder. 
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hold residence lawful in positive law ** and as defined by the 
apostolic constitution, and stand already assigned to the actual 
service of the Diocese of B, the purpose of their incardination 
and lawful residence at the time of its canonical division. 
Certainly, lawful residence which exists, indeed, but is devoid 
of this purpose is out of character to qualify as a criterion of 
transfer of incardination to the newly erected diocese. 

The position here proposed is further supported by the fol- 
lowing application of a fundamental principle of interpre- 
tation of law directed to the present subject matter. The 
pertinent text of this document, which is, of course, a law, 
whereby the members of the clergy are assigned in terms of 
ineardination either to the Diocese of B or to the new Diocese 
of N, must be interpreted according to and be understood as 
defined and limited by this purpose.”* 

These considerations warrant the following conclusions in 
respect to the status of incardination of the clergy referred to 
in the pertinent disposition embodied in the apostolic consti- 
tution. 

As a general, initial consideration, the text and mind of the 
apostolic constitution, as revealed by its text and in view of 
the pertinent principles and norms of canon law, are funda- 
mental and controlling. 

One is not constrained to understand the assignment clause 
of the apostolic constitution as referring also to clerics in- 
cardinated in the Diocese of B, the original diocese, but who 
at the time of its canonical division and the establishment of 
the new diocese do not hold an assignment to the service of 
the diocese, even though they have, as a matter of law, lawful 
diocesan residence. Thus, for example, the clergy of the So- 
ciety of St. Sulpice are not affected by its provisions. Here it 


12 Cf. cann. 956, 117, n. 3; and can. 92—Simple domicile is here converted 
into perpetual domicile of incardination. 


13 Leges ecclesiasticae intelligendae sunt secundum propriam verborum 
significationem in textu et contextu consideratam; quae si dubia et obscura 
manserit, . . . ad legis finem ac circumstantias et ad mentem legislatoris est 
recurrendum.—Can. 18. 
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may be noted that lawful domicile or residence must not be 
confused with actual residence. 

Unless otherwise stated therein, the apostolic constitution 
does not effect an incardination of clerics of a diocese foreign 
to the canonical partition being transacted. It effects only a 
transfer of incardination already existing within the diocese 
subject to division, according to its terms, to the newly 
erected diocese. The Constitution does not make assign- 
ments to domicile or residence; or enlist in the service of the 
diocese those clerics whose residence is not there as currently 
assigned for this purpose; or who are not assigned to the serv- 
ice of the diocese in virtue of incardination and consequent 
lawful residence or domicile therein. It may be noted here, 
in relation to this latter instance, that seminarian clerics hold 
such assignment.’* It simply employs these component ele- 
ments as and where it finds them to exist as a matter of fact, 
and accordingly incorporates the clergy in the newly erected 
diocese or confirms their original incardination in the diocese 
involved in the canonical division. The lawful residence 
clause (in cuius territorio legitime degunt) does not refer 
comprehensively to all those incardinated clergymen who ac- 
cordingly have been by law assigned to territorial residence 
in the original Diocese of B, but only to those who stand 
charged with such actual residence coupled with assignment 
to the service of the Diocese of B, as such, that is, as a dis- 
tinct moral personality. That is to say, this latter specifica- 
tion—assignment to the service of the Diocese of B—is de- 
manded by the inherent purpose of the apostolic constitution 
to be understood as qualifying, or restricting, the lawful resi- 
dence clause (in cuius territorio legitime degunt). Therefore, 
the specification of assignment to the service of the Diocese 
of B, posited upon the basis of incardination and the charge 
of actual, lawful residence therein, is paramount and con- 
trolling. It is appropriate here to notice the case of the cleric 


14 Cf. McBride, op. cit., p. 527. 
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previously ordained and incardinated according to canon 956 
and canon 969, § 2, as destined for the future service of a 
third, foreign diocese by eventual excardination and incardi- 
nation therein.* Unless this case is adverted to in its text, 
the Constitution does not include the transfer of incardina- 
tion of this cleric, or even have reference to him, because this 
cleric is already legally committed to future service in the 
foreign diocese. This negative result is especially apparent in 
the case in which the future service of the cleric is already 
bound over by agreement, to be executed by excardination 
and incardination. 

Accordingly, the principle and determinant of incardina- 
tion in the one or the other diocese emerges to the following 
effect. The lawful residence clause, understood as coupled 
with and specified by the previously made and presently ex- 
isting assignment to the service of the Diocese of B, deter- 
mines and implements the assignment, in terms of incardina- 
tion, to the pre-existing Diocese of B or to the newly erected 
Diocese of N upon the contingency of the canonical establish- 
ment of the latter diocese carried into effect by the author- 
ized executory act. The assignment to the new diocese thus 
effected involves the transfer of incardination from the Dio- 
cese of B to the Diocese of N. Briefly, the status of the re- 
sulting incardination is determined by the present lawful resi- 
dence, ascertained according to the pertinent terms of the 
Constitution, and the assignment to the service of the diocese 
made originally in virtue of former incardination therein. 
And without this charge to the service of the diocese in con- 
junction with lawful residence therein, the incardinated cleric 
is not referred to in the Constitution, regardless of where he 
holds lawful residence. His original incardination simply re- 
mains unaltered, untouched. 

The matters of assignment by law or by act of the local 
Ordinary to lawful residence and of appointment to the serv- 
ice of the diocese under incardination therein are largely, or 


15 Cf. also can. 111; and McBride, op. cit., pp. 373-375, esp. 377-382. 





STATUS OF INCARDINATION 307 


more frequently, questions of fact, rather than of law. The 
existence or nonexistence of these facts requires adequate con- 
sideration. Facts are not presumed without factual basis 
subject to proof. 

The term clergy in the text of this provision in the apos- 
tolic constitution must be understood as referring, in first in- 
stance, exclusively to clergymen who are incardinated, and 
who, as such, are charged with lawful residence in the Diocese 
of B before its canonical division becomes effective, to the 
effect that it has no reference whatever to clergymen who 
were never so incardinated, even though they have or are 
charged with lawful residence therein and are in the service 
of the diocese there. In other words, the pertinent provision 
of the apostolic constitution, in respect to the allocation and 
assignment of the clergy either to the pre-existing diocese or 
to the newly created diocese, leaves unaltered the status of 
incardination of the clergy and the authority and rights 
thereunder of the residential bishop of any diocese foreign to 
the present transaction. These clergymen do not pertain to 
the subject matter of this provision.”® 

Likewise, the term clergy has no reference to those incardi- 
nated in the Diocese of B who have no locally assigned resi- 
dence therein by reason of appointment to the service of the 
diocese, but who have lawful residence outside its original 
territory, e.g., those who, with leave, are engaged in assign- 
ments at places foreign to the present proceeding, even 
though these assignments are in the service of the Diocese of 
B. Their residence in the diocese consists of nothing more 
than general diocesan domicile in virtue of their incardina- 
tion. In this class are to be numbered those who are engaged, 
lawfully or unlawfully, in teaching at institutions of learning 
outside the Diocese of B. Their incardination remains un- 
touched by the Constitution. 


16 This exclusion or restriction is, moreover, demanded by the principle 
of interpretation in can. 19, in favor of the rights of these Ordinaries and 
clerics: Leges quae . . . liberum iurium exercitium coarctant, . . . strictae 
subsunt interpretationi. 
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All those clergymen who stand incardinated in the Diocese 
of B, even if they have or are charged with lawful residence 
within the newly erected Diocese of N not coupled with as- 
signment to the service of the diocese, are not subject to the 
transfer of incardination contained in the lawful residence 
clause. Their incardination in the Diocese of B remains un- 
affected by it. If on the contrary, they have lawful residence 
there and they are charged with the service of the diocese, 
their incardination is transferred to the new Diocese of N, 
regardless of where this service is performed. Accordingly, 
all clergymen incardinated in the Diocese of B at the time of 
its effective partition remain incardinated therein, provided 
they do not have, at the time of the effective establishment 
of the Diocese of N, lawful residence therein coupled with an 
assignment to the service of the diocese. Hence, the status of 
incardination of a priest of the Society of St. Sulpice on vaca- 
tion in this newly established area at this time, who had been 
for that period requested by the Bishop of the Diocese of B, 
in which he is incardinated, to render his ministerial services 
in the place of a priest on vacation, is not affected, because 
the bishop in this instance is not presumed to have exercised 
his jurisdiction in respect to this matter by assignment to 
residence and service of the diocese. His presence and service 
in this place is not by jurisdictional assignment in virtue of 
incardination. Other than general diocesan domicile or resi- 
dence, this priest is not committed, either by law or act of the 
Ordinary, to local residence coupled with or for the purpose 
of the service of the diocese. The assignment clause of the 
Constitution undoubtedly postulates that lawful residence or 
domicile be in fact localized, in order to be affected by its 
transfer of incardination. In these respects, the condition of 
this priest is not different from that of the seminarian cleric 
sent abroad for his theological studies, unless this cleric has 
lawful residence or domicile in the area of the newly estab- 
lished diocese. But in both cases, if there exists in fact law- 
ful residence, by law or by jurisdictional act of the Ordinary, 





STATUS OF INCARDINATION 309 


together with jurisdictional assignment to the service of the 
diocese, their incardination is transferred. 

Considered objectively, the mere fact of lawful residence 
alone, though based upon incardination, cannot be accepted 
as the determining factor of assignment to the pre-existing or 
to the newly erected diocese. It is obvious, of course, that 
the incardination of Father John Doe is not transferred to 
the new Diocese of N; he has no residence whatever in the 
territory of the new diocese. However, the precise canonical 
reason why, on principle, Father Doe does not become in- 
cardinated in the new diocese is not because he was resident 
outside the territory of this diocese. Rather, it is because, at 
the time of its effective establishment, he had not been 
charged with residence therein coupled with service of the 
diocese. 

Let the circumstances in this case be varied as follows. 
Father Doe became seriously ill. He was definitively relieved 
of his appointment as assistant at St. Brendan Parish. He 
was hospitalized in this parish, before he could be given leave 
to proceed to his home in the Diocese of X. He is, un- 
doubtedly, still a lawful resident in the same territory, but 
without assignment to the service of the diocese. During the 
period of his hospitalization the new Diocese of N is canon- 
ically established, the incardination of Father Doe is not 
thereby transferred to this diocese. Similarly, let it be sup- 
posed that, on the occasion of this transaction, there are a 
number of confreres of Father Doe, likewise relieved of their 
previous assignments located in any part of the original Dio- 
cese of B, and with leave are now on vacation in the territory 
of the new diocese when it comes into being; they were to be 
reassigned in the service of the Diocese of B after their vaca- 
tion. Their incardination in the Diocese of B remains unaf- 
fected. The same conclusion must be reached in respect to 
the priests of the Diocese of B who are retired from the serv- 
ice of the diocese and are resident at the Villa of St. Paul lo- 
cated in the territory of the new diocese. In like manner, in 
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regard to those who have neither a parochial charge, nor any 
assignment to a diocesan office, nor to any subsidiary of the 
diocesan moral person. Rather, their assignment, with leave 
of the local Ordinary, is to a duty which is not diocesan, e.g., 
as resident teachers at an institution of learning in the terri- 
tory of the new diocese, which institution is independent of 
the diocese as a moral person. Their lawful residence was not 
established for the service of the diocese, and is not juridically 
connected with this service, as a matter of fact. But if these 
teachers are charged with a part time service of the diocese, 
their incardination is transferred to the new diocese. 
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ECCLESIASTICAL LAW IN THE NOVELS 
OF LEO THE PHILOSOPHER * 


CHAPTER II 


RELEVANT LEGISLATION ADDRESSED 
TO STYLIANUS 


§ 19. Preliminary remarks 


HILE the great majority of Novels, which are eccle- 
siastical law in a strict sense, has been considered in 
Chapter I, and as seen there these have been ad- 
dressed to Stephen, Patriarch of Constantinople, several Nov- 
els of Chapter II, although addressed to the Master of the 
Imperial Offices, should be considered as strictly ecclesias- 
tical.4"* At any rate, all the Novels treated in this chapter 


*The introduction and first chapter of this article appeared in the April 
1961 number of THe Jurist. 


113 Besides all the Novels listed in Chapter I as ecclesiastical law in a strict 
sense, Novels 73, 74, 88-90, appearing in Chapter II, are considered as pri- 
marily and strictly ecclesiastical law by many scholars, e.g., Pezzana, “ Note 
sulle Novelle di Leone VI il Saggio,” Annali di Storia del Diritto (Milano: 
A. Giuffré, 1957—), II (1958), 338 (hereafter cited Pezzana). The point to be 
made is simply this: while authors will vary as to which of Leo’s Novels are 
ecclesiastical law and which are strictly or only broadly ecclesiastical, the 
writer with a view to simplicity and clarity has chosen to differentiate the 
Novels by reason of addressee. The result of this choice is obviously that all 
Novels, whether strictly and primarily or only broadly and incidentally eccle- 
siastical, will be brought under consideration in this work. Those few which 
are strictly ecclesiastical and addressed to Stylianus will, therefore, appear in 
Chapter II along with the much greater number which is either broadly or 
incidentally ecclesiastical in nature, and which is accordingly classified gen- 
erally, for the sake of avoiding any controversy, under the title of relevant 
legislation. As to the simpler distinction between the terms “ canon law” and 
“ ecclesiastical law” there is not much problem. “The two terms .. . were 
interchangeable until the twentieth century, and so they remain at the present 
time, although a distinction is beginning to be made. Among informed writers 
canon law refers now to the whole corpus of legislative texts enacted by the 
Church and ecclesiastical law to all legislative texts concerning the Church 
promulgated by civil authorities.".—Metz, What Is Canon Law? (Translated 
by Michael Derrick, New York: Hawthorn Books, 1960), p. 16. 
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may in some sense be considered ecclesiastical law, although 
they are addressed to Stylianus, the Master of the Imperial 
Offices. 


§ 20. Novel 1 


In the name of Christ, Our true God, who has given all men 
the law of salvation, the Emperor Caesar Flavius Leo, Pious, 
Fortunate, Renowned, Victor, and Triumpher, ever Venerable 
Augustus and Faithful King, to Stylianus, Most Illustrious 
Master of Our Sacred Offices.1"4 

Whoever exercises the prerogative of judging shall adjudicate 
in accordance with the laws promulgated by Us, and shall 
never recur to those which We have annulled, in order that 
ambiguity may never arise.1!5 


Although this first Novel is addressed to Stylianus, Master 
of the Imperial Offices, its substance has self-evident impli- 
cations in respect of the ecclesiastical tribunals. Of further 
note is the fact that over half of this relatively quite lengthy 
Novel is devoted to the praise and value of Justinian’s cod- 
ification; this is then followed immediately by his censure 
for having been imprudent enough to enact Novels after said 
codification, thereby provoking controversies and contra- 
dictions between former and subsequent legislation. The ru- 
bric itself is self-explanatory of the Novel’s substance. 


§ 21. Novel 18 


The Same Emperor to Stylianus, Most Excellent Master of 
the Sacred Offices.11® 

One may for breach of promise exact the penalty agreed 
upon in the engagement contract.1* 


114 Teo invokes Our Lord’s name and employs his full title only in this first 
inscription. One may now appreciate the concession made by Leo’s employ- 
ing the abbreviated form in the other inscriptions. As to the person and dates 
of Stylianus Zaoutzes, or Zouatze, or Zautza, as the case may be, there are 
many and various opinions; cf. e.g., Hermpacnu, p. 111; De Boor, p. 3. 


115 Cf. Noartzs, pp. 10, 11; Scorr, p. 205. 


116 The Sacred Offices are, of course, the Imperial Offices. 


117 Cf, Noarzzs, pp. 68, 69; Scorrt, p. 220. 
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In the present constitution a custom is given the force of 
law. Up to the present time there was a custom providing 
that where a promise of marriage is broken certain penal- 
ties *** be imposed, while the law ™* provided only that the 
betrothal gift be forfeited, or that double its value be returned, 
by the one breaking the engagement.” 

Leo thinks that the custom has the greater efficacy in pre- 
venting the violation of engagement contracts,’** inasmuch as 
the law, as it stands, only induces the person wishing to break 
the engagement to do so in view of the trifling loss. Being 
convinced that the infliction of penalties will promote observ- 
ance of engagements, Leo decrees that what has been con- 
firmed by custom shall now obtain the force of law. Whoever 
breaks an engagement contract, therefore, shall be liable to 
the penalties stipulated in that betrothal contract.’ 


118] ¢,, damages and interest. The “ present time” is, of course, Leo’s day. 
119C, V, 1, 3 and 5. 


120 A penal stipulation in Justinianian law was considered inhonestum and 
was, therefore, rigorously forbidden; cf. D. XLV, 1, 19 and 134 pr.; C. V, 1, 5. 
The parties could, however, exchange arrha, precious movables, e.g., rings; cf. 
D. XXIII, 2, 38. The Ecloga, Procheiron, and Epanagoge had already per- 
mitted sponsalia to be contracted with either the exchange of arrha or penal 
stipulations; cf. Ferrari, p. 100. Leo, of course, tends to terminate this dual- 
ism by encouraging in the present Novel the use of the penal stipulation in 
every case. Penal stipulations could thus be added to civil engagements made 
from the age of seven, as in Novel 109. Betrothals made prior to the legal 
age for marriage did not enjoy the benefit of the blessing, as in Novel 74, and 
they may, therefore, be classified as merely civil engagements which lacked 
both the efficacy and the consequences of the betrothals accompanied by the 
blessing; cf. zbid., p. 108. It must be remembered, however, that the bene- 
dictio sponsalitia seems, according to Leo’s legislation, intimately connected 
with the form of celebration of marriage and most likely constitutes one of 
the two essential moments, which take place one shortly after the other on 
the same occasion, in the celebration of marriage. 


121 The reference is necessarily primarily to merely civil engagements, as in 
Novel 109, since a betrothal with blessing now appears as an essential part of 
the marriage form; cf. Nov. 89, infra, § 42. 


122 Cf. PezzaNa, pp. 342, 343. 
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§ 22. Novel 23 


The Same Emperor to the Same Stylianus.'* 

Provincial governors shall be incapacitated to conclude mar- 
riage contracts for themselves and their families while in their 
provinces.1*4 


The ancient laws '** forbidding governors to marry and to 
permit marriage of their sons, other male relatives, and house- 
hold servants in their provinces, is hereby augmented. While 
those laws stand, governors are further forbidden to give their 
daughters and other females in marriage in their own prov- 
inces.?** 


§ 23. Novel 24 


The Same Emperor to the Same Stylianus. 


Natural children cannot contract marriage with adoptive 
children.!27 


After criticizing the ancient law on adoption *** for its in- 
formality in instituting adoption, as well as for its after-ef- 
fects in respect of resultant marriages, Leo decrees that since 
adoptions are now accompanied with due solemnity, as the 
names of the adoptive father and child are bestowed during 
the holy sacrifice, marriage between adoptive and natural 
children of the same father shall no longer Lc permitted.’ 

123 The title of Stylianus is abbreviated for the first time; both terms of the 
inscription are thus abbreviated. 

124 Cf, Noartzs, pp. 90, 91; Scorrt, p. 226. 

125 D. XXIII, 2, 38; C. V, 2, 1. 
126 Cf, Ferrari, p. 112. Cf. also infra, note 129. 


127 Rubric is missing and supplied from the partial index to the Codez 
Marcianus—Noat1tgs, p. 92, note 3; ef. ibid., p. 92; Scorr, p. 227. 


128D, XXIII, 2, 17. 


129 While the doctrine of the requisites for contracting valid marriage can 
be only fragmentarily constructed from Leo’s Novels, the requirements therein 
treated are worthy of enumeration: besides the present Novel, cf. infra, $§ 36, 
47, 48 (Nov. 74 [legal age], 98 [faculty to generate], 109 [consent]). Rele- 
vant to these requirements may be noted the impediments of Novel 23 (cer- 
tain incapacities of provincial governors, their families and domestics) and 
the causes for valid dissolution of Novels 30 (marriage of a woman whose 
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Thus, those who become brother and sister by adoption can- 
not change this relationship by means of a marriage union.’ 


§ 24. Novel 30 


The Same Emperor to the Same Stylianus. 
Concerning a woman who plans marriage with another man 
during the lifetime of her husband.1*4 


Justinian had decided in an early law on divorce that where 
a woman, while married to her husband, plans a subsequent 
marriage, the husband may repudiate her for that cause.'*” 
He then decided, in the course of time and contrary to his ear- 
lier law, that under such circumstances the dissolution of the 
marriage would no longer be permitted for that motive.’** 
Leo herein ratifies the former law and repeals the latter. He 
decrees, moreover, that where it is ascertained that a woman, 
while her husband is still alive, has the intention of marrying 
another and does so, she shall be separated from her husband 
with whom her marriage must be terminated by divorce,’™* 
and she shall be condemned to the same fines **° payable by 
others liable for abandoning their husbands in other ways. 


husband is still alive), 31 (faculty of a husband to repudiate a wife procuring 
an abortion out of hatred for him), 111 (insanity of wife) and 112 (insanity 
of husband); ef. supra, § 22; infra, §§ 24, 25, 49, 50. 


130 The impediment of real consanguinity, however, is not treated in Leo’s 
Novels. 


131 Rubric is missing and supplied from the paratitlon—Noartes, p. 118, 
note 3; cf. Scort, p. 233. 


132“ Si mulier . . . ad alios de nuptiis loquatur, licentia datur a nobis viris 
mittere eis repudia . . .”—Just. Nov. 22, ch. 16. This particular point of ch. 16 
admits several interpretations; the one above is Leo’s, of course. 


133 Just. Nov. 117, ch. 8. Actually Justinian in enumerating the causes for 
divorce simply omits the case included in Nov. 22, ch. 16; Leo thus concludes 
that Justinian has abolished it by preterition. 


134 This case appears not as matrimonial incapacity, in respect of the at- 
tempted union, but as a cause for necessary dissolution of marriage; cf. supra, 
note 129, and infra, note 139. 


135 These pecuniary penalties are probably the same as those of Justinian’s 
Nov. 22, ch. 15, i.e., loss of dowry and ante-nuptial donation, etc. Cf. Ferrari, 
p. 113. 
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§ 25. Novel 31 


The Same Emperor to the Same Stylianus. 
A woman who produces an abortion on herself out of hatred 
for her husband may be repudiated by him.?*® 


Previously two laws had been enacted concerning the 
woman who so produced an abortion: *** one permitting the 
husband to repudiate his wife guilty of such an outrage; the 
other no longer sanctioning such repudiation.’** Leo adopts, 
as the more advantageous, the law authorizing divorce and 
decrees that it shall be the only one observed, so that the hus- 
band can repudiate his wife °° on learning that she has been 
guilty of such a crime.’*° 


§ 26. Novel 32 


The Same Emperor to the Same Stylianus. 
Concerning persons taken in the very act of adultery. 


In former times the criminal offense of adultery *** was 
punished by death,'** but subsequently the law was miti- 


136 Rubric is missing and supplied from the Latin rubric composed by Agy- 
leus—NoaIztgs, p. 122, note 5. Cf. ibid., p. 122; Scorrt, p. 234. 


137 Just. Nov. 22, ch. 16, authorizes repudiation in such a case, while Nov. 
117, ch. 8, with its list of causes for divorce, omits the case; Leo thus concludes 
that the latter law by preterition has excluded such abortion as a cause for 
repudiation. 


138 For the canon law, cf. can. 21 of the Council of Ancyra—Pirra, I, 447; 


cans. 2 and 8 of St. Basil—ibid., 579, 581; can. 91 of the Council in Trullo— 
Prrra, II, 66. 


139 Cf. other causes for dissolution of marraige in Novels 30, 111, 113, supra, 
§ 24, infra, §$ 49, 50. 


140 Cf, Ferrari, pp. 113, 114, wherein he notes that the abortion must be out 
of hatred for the husband, and not merely any abortion, since abortion in 
itself was no longer considered a crime by the oriental world. 


141 Cf, Noalttgs, pp. 126, 127; Scort, p. 235. 


142 Of which only a married woman could be guilty; cf. Bercer, Encyclo- 
pedic Dictionary of Roman Law (Philadelphia: The American Philosophical 
Society, 1953), p. 352, s.v. adulterium (hereafter cited Brrcer). 


143 “ Sacrilegos autem nuptiarum gladio puniri oportet.”—C. IX, 9, 29 (30), 4. 
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gated.’** Leo in giving preference to the mitigation decrees, 
along with those who established this law, that both the 
guilty parties shall have their noses amputated '*° as punish- 
ment for their crime,’** and that the husband shall be entitled 
to the guilty wife’s dowry as indemnification for the injury.*** 
The wife, furthermore, shall be forbidden to remarry and to 
associate with profligates, and shall be confined in a con- 
vent.’** If she chooses to embrace the monastic life, her prop- 
erty, with the exception of the dowry, shall be divided among 
her children and the convent. In the absence of children her 
ascendants shall take their place, and in the absence of as- 
cendants other cognates. Where she dies in the lay state, 
however, she shall have testamentary capacity and dispose of 
her property, with the exception of the dowry, according to 
her wishes.** 


§ 27. Novel 33 


The Same Emperor to the Same Stylianus. 
Wives of captives shall not be allowed to marry other men.1®° 


144 Fcloga XVII, 27—Fresurietp, A Manual of Roman Law, The Ecloga 
(Cambridge, 1926), pp. 109, 110 (hereafter cited Fresu-Ecr). Cf. Just. Nov. 
134, ch. 10. 


145 Regarding this sort of mutilation, the ablation of the nose is stipulated 
either alone, as above, or joined with other physical punishments, as in Novel 
35, infra, §28. Such mutilation had already been established as a penalty by 
the Ecloga (XVII, 27); cf. Fresu-Ect, loc cit. 


146 This is the first of Leo’s Novels falling into the category of penal law; 
the others are Novels 34, 35, 52, 53, 58, 59, 60-67, 70, 73, 76, 77, 79-81, 86, 87, 
90, 92, 96, 98, 105. 


147 Cf, Ferrari, p. 31, notes 6-9. Other references in the same work to this 
Novel are on pp. 12, 14, 19, 22, 115. 


148 Cf, infra, note 207. 


149 This entire Novel is reproduced in an Ecloga subsequent to Leo’s 
Novels; cf. Pezzana, p. 344, note 19. This is contrary to the compiler’s prac- 
tice of omitting motives, extra-judicial considerations, historical origins, logical 
justification, etc., of the Novels and reproducing only the clear and precise 
dispositive norm. Thus, in such contrary cases, one may presume that there 
was some difficulty regarding the matter of the constitution. Novel 72 is 
another case of such entire reproduction. 


150 Cf, Noaitzes, pp. 130, 131; Scorrt, p. 236. 
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After confirming a part of one of Justinian’s Novels’ to 
the effect that where either party in captivity survives the 
union shall perdure, Leo decrees that, if either party marries 
again, he shall be considered to have acted wantonly and be 
liable to the penalty of losing either the ante-nuptial dona- 
tion or the dowry. He decrees also that, where one party is in 
captivity and the free party remarried, the former may on re- 
turn reclaim his spouse with whom his marriage shall always 
continue to exist.” 

In partial recapitulation Leo decrees, furthermore, that the 
party remaining free cannot marry again but must await the 
return of the captive and, if anyone in violation of this law 
should attempt remarriage in disregard of the special provi- 
sions of Justinian’s Novel 117, he renders himself liable to the 
penalties of that Novel ** and, in addition, as already stated, 
the captive husband can reclaim his wife on regaining his 
freedom.'** 


§ 28. Novel 35 


The Same Emperor to the Same Stylianus. 
Concerning the rape of women and the violence exercised 
against them.155 


In the opening words Leo presents the opinion that the 
canon law on the matter ?* is too lenient and the old civil 


151 Nov. 117, ch. 11. Cf. Just. Nov. 22, ch. 7. 


152 Canon law substantially agrees with these provisions. Cf. can. 93 of the 
Council in Trullo—Prrra, II, 66; cans. 31, 36, 46, of St. Basil—ibid., I, 591-593. 
Cf. also can. 1 of St. Gregory Thaumaturgist—ibid., I, 562. 


153 Among other things those in second marriages are considered as adul- 
terers; cf. Novel 117, ch. 11. 


154 Cf, Ferrari, p. 114. 


155 The rubric is missing and supplied from a title of the Ecloga reproduced 
in a marginal note in the Codex Marcianus—Noatttss, p. 140, note 2. Cf. 
ibid., p. 140; Scorr, p. 238. 


156 Can. 67 of the Apostles: “Si quis innuptam virginem vi illata teneat, 
segregetur .. .”—Prrra, I, 29; can. 27 of the Council of Chalcedon—ibid., 532; 
cans. 30 and 38 of St. Basil—ibid., 591, 592; can. 92 of the Council in Trullo— 
ibid., II, 66. 
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law *** too severe. The canon law inflicted the penalty of ex- 
communication,’®* while the ancient civil law provided death 
and deprivation of all property as the penalty for the ravisher 
and his accomplices, even if the girl voluntarily submitted. 
The old law also provided deportation for the girl’s father 
where he knew of the rape and consented to his daughter’s 
marriage with her ravisher, and also even where he did not 
know when certain other circumstances were verified, such 
as his giving subsequent consent for the marriage of his 
daughter to her ravisher.*® 

In continuation Leo confirms the law of the Procheiron,™® 
and mentions that the law therein paid less attention to the 
rape itself than to the attending circumstances, and estab- 
lished that only if the offense was committed with arms the 
death penalty should apply ?* and the accomplices should 
have their noses amputated, be scourged,’® and shaved.'® 
Where the rape was committed without arms the ravisher 
shall have his hand amputated ** and his accomplices shall 


157“ Poenas autem quas praediximus, id est mortis et bonorum emissionis 
..."—C. IX, 13, 1, 3. Cf. remainder of C. IX, 13, 1. 


158 This penalty did in no way, however, exclude the civil law penalties and, 
therefore, Leo’s criticism seems unwarranted. 


159 Just. Nov. 150, 143. 


160 XX XIX, 40—FresHrietp, A Manual of Eastern Roman Law, the Proche- 
iros Nomos (Cambridge, 1928), p. 154 (hereafter cited FresH-Pro). 


161 This exemplifies the principle of most legal systems that a crime perpe- 
trated with arms is sanctioned more severely than the same without arms; 
cf. Ferrari, p. 16; Inst. IV, 18, 8; C. IX, 13, pr. In keeping with Leo’s prin- 
ciple of mitigating the harshness of ancient law, capital punishment is reserved 
for homicide and comparable delicts and is, therefore, stipulated in only a few 
Novels, i.e., 35, 65, 67, 77, 83. The mode of execution in cases of capital 
punishment, as indicated in this Novel, is decapitation by the sword; such 
was established also by the Ecloga, e.g., XVII, 33. Cf. FresH-Ect, p. 111. 
Cf. also C. IX, 9, 29 (30), 4. 


162 Flagellation is stipulated either as an accessory penalty, as above, or as 
the principal penalty, as in Novel 59, infra, App. 


163 This infamous tonsure usually accompanies scourging, and together they 
constitute a means of coercion proper to the lower classes; cf. Ferrari, p. 19. 
Cf. also Novels 52, 58, 63, 92, 96, 105. 


164 This is the only case of such mutilation in the Novels. 
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be scourged, shaved, and deported.*® These laws are now ap- 
proved by Leo and he decrees that the pecuniary penalties of 
the ancient laws, namely, deprivation of all property, shall 
remain in full force. 


§ 29. Novel 53 


The Same Emperor to the Same Stylianus. 
Interment shall be permitted within as well as outside 
cities.1% 


Leo considers the old law,'®’ which permitted burial only 
outside of cities, as absurd and as being an excessive burden 
particularly on the poor. He mentions that custom has already 
disregarded the old law, and he decrees that the ancient law 
shall be abolished.’ 


§ 30. Novel 54 


The Same Emperor to the Same Stylianus. 
Everyone shall abstain from labor on Sunday.’ 


The old ecclesiastical prescripts had forbidden every kind of 
labor on the day of the Resurrection.’ But a civil law had 
made an unreasonable exception to this prohibition in favor 
of farmers in the cultivation of their fields.‘ Leo decrees, 


165 Cf. infra, note 179. 


166 Rubric is missing and supplied from the Latin rubric composed by 
Agyleus—Noartgs, p. 202, note 2. Cf. ibid., p. 202; Scorr, p. 253. 


167 “ Mortuorum reliquias, ne sanctum municipiorum ius polluatur, intra 
civitatem condi iam pridem vetitum est.”—C. III, 44, 12. 


168 Cf, Ferrari, p. 36; D. XLVII, 12, 3, 4. 


169 Rubric is missing and supplied from the Latin rubric composed by 
Agyleus—Noartzs, p. 204, note 2. Cf. tbid., p. 204; Scorr, p. 254. 


170 Can. 29 of the Council of Laodicea—Prrra, I, 499; can. 19 of the Council 
in Trullo—ibid., II, 34. Cf. can. 66 of the Council in Trullo—bid., II, 57. 


171“, | . ruri tamen positi agrorum culturae libere licenterque inserviant, 
quoniam frequenter evenit, ut non alio aptius die frumenta sulcis aut vineae 
scrobibus commendentur, ne occasione momenti pereat commoditas coelesti 
provisione concessa.”—C. III, 12, 2 (3). 
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therefore, that in accord with the apostolic tradition everyone 
shall desist from labor on Sunday, and neither farmers nor 
anyone else shall be allowed to perform any unlawful work. 


§ 31. Novel 55 


The Same Emperor to the Same Stylianus. 
Jews shall live in conformity with the Christian law.!” 


Although the ancient laws allowed the Jews to live in ac- 
cordance with their proper ancient customs,’ subsequent 
rulers made noble attempts to convert them and divert them 
from their ancient doctrines, rites, and ceremonies. Leo, de- 
sirous of making completely new men of the Jews, herein 
annuls all the old laws referring to the Jews and decrees that 
they dare not live in any manner other than in accordance with 
the rules established by the pure and salutary Christian faith. 
If a Jew, accordingly, is proved to have neglected observances 
of the ceremonies of the Christian religion and to have returned 


to his former practices, he shall be penalized as is an apos- 
tate." 


§ 32. Novel 58 


The Same Emperor to the Same Stylianus. 
Foodstuff shall not be made with blood.175 


Just as God ordered Moses *** and later as the Apostles de- 
clared *” that blood should not be used as food, Leo now de- 
crees, upon hearing that people are stuffing entrails with blood 
and using them as daily food, the prohibition for all persons 

172 Rubric is missing and supplied from Agyleus—Noattes, p. 208, note 1. 
Cf. ibid., p. 208; Scorr, p. 255. 

173 C. I, 9, 13, 14; Just. Nov. 146. 


174T.e., with confiscation of property, testamentary incapacity, and possibly 
even death; cf. C. I, 7, 1-5. 


175 Rubric is missing and supplied from Agyleus—Noattes, p. 216, note 2. 
Cf. ibid., p. 216; Scorr, p. 257. 


176 Gen. IX, 4; Levit. VII, 26; XVII, 10-14; Deut. XII, 16, 23, 27. 
177 Acts 15: 20, 29; can. 63 of the Apostles—Prrra, I, 28. 
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either to use or to sell such food. If anyone is found to have 
prepared blood as food, whether he sells or buys it, he shall 
have his property confiscated and be scourged, shaved,’ and 
exiled for life.1*® Furthermore, where one is so convicted, the 
magistrates of that city shall pay a fine of ten pounds of 
gold.'*° 


§ 33. Novel 60 


The Same Emperor to the Same Stylianus. 
The practice of castration shall not be permitted.1*! 


Although the old law? provided for this offense, the 
statute was not obeyed. The old law provided, among other 
penalties, the penalty of retaliation, which Leo hereby forbids. 
Leo’s punishments for the one performing the mutilation are 
scourging,’** confiscation of all property,’** and exile for ten 
years; }*° for the castrated one, he shall first have his name 
stricken from the list of employees, if he is in the imperial 
service, and then be fined ten pounds of gold *** and exiled for 
ten years. If the one castrated is a slave, however, he shall ob- 
tain freedom; if he is a freeman, he shall be fully responsible, 


178 Cf. supra, notes 162, 163. 


179 Exile, permanent or temporary, is used as a penalty by Leo either exclu- 
sively or in conjunction with other penalties; cf. Novels 34, 35, 60, supra, § 28, 
infra, §60, App. 

180 Cf. infra, note 186. 


181 Rubric is missing and supplied from the tenor of the Novel. Cf. Noa- 
ILLES, p. 222; Scort, p. 258. 


182 Just. Nov. 142, ch. 1. 
183 Cf. supra, note 162. 


184 Total confiscation of property tends to disappear as a pecuniary penalty, 
and its only appearances in Leo’s Novels are here and in Novel 111. Further- 
more, there is but a single appearance in the Ecloga (XVII, 44); cf. Fresu- 
Ect, p. 113. 


185 Cf. supra, note 179. 


186 Pecuniary fines are fixed sometimes by a determinate amount, as here 
and in Novels 52, 58, and 82, and sometimes in proportion to the damage 
done, as in Novels 61-64, or in proportion to the value of the delinquent’s 
patrimony, as in Novels 62 and 69. 








ECCLESIASTICAL LAW IN THE NOVELS OF LEO 323 


with the single exception in which the mutilation was per- 
formed for the benefit of his health.’® 


§ 34. Novel 68 
The Same Emperor to the Same Stylianus. 
Monks and other clerics may be guardians, but they shall 
be excluded from both the administration of the property of 
the ward and any power over the person of the ward.1** 


The old civil law '*® had established that bishops, monks, 
and, in some cases, other clerics be excluded from the office of 
guardian, and this was so interpreted as to exclude them also 
from the office of executor of a will. Leo draws a distinction 
and decrees that, while clerics may be appointed guardians 
only under the limitations contained in the rubric, they surely 
may be named as executors of wills. 


§ 35. Novel 73 


The Same Emperor to the Same Stylianus. 
No one shall live with women in houses attached to 
churches.?2° 


Leo recalls that the above situation was tolerated and went 
unpunished until the Sixth Council, which provided deposi- 
tion for a cleric and excommunication for a layman." Since 
these penalties are ineffective, Leo decrees that anyone living 
with women in houses attached to churches, commonly called 


187 In this Novel, as also in Nov. 70, Leo attributes, as he very often does, 
equal importance to the moral element and to the material execution of the 
delict, thus proving, contrary to Ferrini’s opinion, that the mandans, or insti- 
gator, does not always occupy a position subordinate to the executor in the 
computation of penal responsibility; cf. Ferrari, pp. 15, 20-23, 33. 


188 Cf, NoaItes, pp. 246, 247; Scorr, p. 264. 


189“ Deo autem amabiles episcopos et monachos ex nulla lege tutores aut 
curatores cuiuscumque personae fieri permittimus . . .”—Just. Nov. 123, ch. 5. 
For the canon law, cf. can. 3 of the Council of Chaleedon—Prrra, I, 523. 


190 Rubric is missing and supplied from Agyleus—Noartzs, p. 260, note 2. 
Cf. ibid., p. 260; Scorr, p. 268. 


191 Can. 97 of the Council in Trullo: “... si sit quidem clericus, deponatur; 
si vero laicus, segregetur.”—Prrra, II, 69. 
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catechumena, shall be ignominiously driven from them by im- 
perial authority,”®* and whoever afforded the opportunity for 
so living there shall be deprived of his office. 


§ 36. Novel 74 


The Same Emperor to the Same Stylianus. 

The customary blessing may not be imparted to the be- 
trothed prior to their having reached the legal age for mar- 
riage.193 


Leo views the provision of canon 98 of the Sixth Council *™ 
as being in conflict with the civil law *®® and decrees, there- 
fore, that the customary blessing *** may not be bestowed be- 
fore the marriageable age, namely, twelve completed years for 
girls and fourteen completed years for boys. Thus, the 
blessing *®* will not be granted too soon and should the parties 
dissolve the engagement,’ as this will then be done legally, 
the civil law will not be in conflict with the canons. 

The Council declared in a general way that an engaged 
woman shall not contract marriage with another man while 
her fiancé is still alive, and shall be considered guilty of adul- 
tery if she does so; on the other hand, the civil law did not 
hold that she commits a serious offense by such action, and it 
limited her responsibility only to forfeiture of the arrha and 

192 The incurring of infamy was concomitant with such punishment and, 


possibly, the shaving of the head, beard, or both, served to indicate the same; 
cf. Ferrari, p. 23. 


193 Rubric is missing and supplied from the tenor of the Novel. Cf. Noa- 
ILLES, p. 262; Scort, p. 269. 


194“ Qui alteri desponsam mulierem, eo adhuc vivo cui desponsa est, in 
nuptiarum ducit societatem, adulterii crimini subiiciatur.”—Prrra, II, 69. 


Sa Oe 


196 T.e., the benedictio sponsalitia, or engagement blessing, which is the only 
blessing referred to in this Novel; cf. Ferrari, p. 107, note 5. 


197 C. V, 60, 3; Inst. I, 22, pr. 
198 Cf. supra, note 120. 


199 This refers to merely civil engagements; cf. Nov. 109, infra, § 48. 
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satisfaction of the penal stipulations,” where the customary 
blessing had been imparted prior to the marriageable age. 

Leo sees an apparent contradiction in a strict construction 
of the civil law, namely, that the fact of separation after the 
blessing is able to be considered as a genuine rupture of the 
engagement.” In the interest of abolishing such inconsist- 
ency Leo legislates as he does in this Novel.*” 


§ 37. Novel 76 


The Same Emperor to the Same Stylianus.?” 


Concerning the penalty imposed upon priests convicted of 
perjury.?°4 


Church law on the subject prescribed for such priests dep- 
osition from their dignity. Civil law made a distinction 
and where the case was a criminal process such a priest was 
deposed from orders, while in a civil case he was relegated for 
a time but not absolutely deposed.” Leo decrees that a priest 


200 Cf. supra, note 120. 


201 Because once the blessing is imparted there is no longer a simple engage- 
ment, but a matrimonium initiatum—an essential part of the marriage cere- 


mony has taken place, according to the new legislation in Nov. 89; cf. tnfra, 
§ 42. 


202 When this Novel is studied in conjunction with Nov. 89 one sees that 
probably one and the same blessing are under discussion. The benedictio 
sponsalitia is a “ nuptial” blessing which according to both the canon law and 
the civil law of Leo’s Novels would constitute, at least where imparted on the 
occasion of marriage, an essential part of the required form of marriage. This 
same blessing is so intimately connected with the contraction of marriage 
that once the blessing has been imparted the betrothed have already entered 
upon a new and sacred relationship. Cf. Ferrari, p. 109. 


203 The abbreviated inscriptions of Novels 74 and 76 to Stylianus are per- 


haps indicative that Novel 75, a duplicate of Novel 16, addressed to Stephen, 
is misplaced. 


204 Rubric is missing and supplied from Agyleus—Noartgs, p. 266, note 2. 
Cf. ibid., p. 206; Scorr, p. 270. 


205 Can. 25 of the Apostles: “ Episcopus aut presbyter aut diaconus qui in 
fornicatione aut periurio aut furto captus est, deponatur.”—Pirra, I, 18. 


206“ |. pro pecuniaria causa .. . sufficiat pro verberibus in tribus annis 
separari sacro ministerio et monasteriis tradi. Pro criminalibus autem causis 
. .. clero nudatos legitimis subdi poenis praecipimus.”—Just. Nov. 123, ch. 20. 
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committing perjury in either a criminal or civil case shall be 
deposed; but if he did not give false testimony under oath, he 
shall be relegated to a monastery for three years *” or sub- 
jected to a more rigid mode of life and then be restored to his 
former condition after said time.” 


§ 38. Novel 79 


The Same Emperor to the Same Stylianus. 
Concerning the penalty to be imposed upon priests, deacons, 
and subdeacons, who marry after their ordination.?® 


Leo does not approve of the old law which enabled priests, 
deacons, and subdeacons who married to renounce the clerical 
habit and return to secular life.2*° He accordingly repeals 
that law and decrees that said persons shall be sufficiently 
punished by pure and simple exclusion from the order which 
they had attained prior to marriage,”"* and that they shall 
not be totally deprived of the clerical habit and other ecclesi- 
astical functions which are not illicit for them to exercise.” 


§ 39. Novel 86 


The Same Emperor to the Same Stylianus. 
Concerning the penalty to be imposed upon clerics who prac- 
tice law or engage in commerce.?!3 


207 Such a penalty restrictive of personal liberty was canonical and directed 
especially against ecclesiastics, but it was used also for the laity; cf. Nov. 32, 


supra, §26; Nov. 87, 111, infra, §§ 40, 49. Cf. also Ferrari, pp. 17, note 4, 
22, 24. 


208 Thus, the canonical penalty of removal from office is temporarily in- 
flicted; cf. Nov. 86, infra, § 39. 


209 Rubric is missing and supplied from Agyleus—Noattes, p. 270, note 5. 
Cf. ibid., p. 270; Scorr, p. 271. 


210 Just. Nov. 6, ch. 5. While such secularization was actually constituted 
as a penalty, from Leo’s point of view it is none the less a means to an end. 
Similarly, cf. cans. 6 and 21 of the Council in Trullo—Prrra, II, 26, 35. 


211 Cf. Nov. 3, supra, § 3. 


212 For other canonical penalties, such as removal from office, suspension, 
degradation, cf. Novels 76, 86, 87, supra, § 37, infra, $$ 39, 40. 


213 Rubric is missing and supplied from the tenor of the Novel. Cf. Noa- 
ILLES, p. 288; Scort, p. 275. 
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Leo recalls that a decree of the Holy Apostles *** deposed 
from holy orders any ecclesiastic who acted as advocate, 
arranged marriages, redeemed slaves, or occupied himself with 
such transactions in general. Mindful of the weakness of 
human nature, Leo desires to be a bit more lenient, while still 
enforcing the sacred canons. He decrees, therefore, that any 
cleric engaging in purely secular transactions shall be excom- 
municated and suspended for a time from the celebration of 
all religious rites; 71° after being so penalized and promising 
to avoid such business in the future, he shall again be permit- 
ted to discharge his religious duties. Where a cleric so fails 
a second time ?!* he shall be absolutely excluded from the 
exercise of all sacred functions as being unworthy and pro- 
fane.*"" 


§ 40. Novel 87 


The Same Emperor to the Same Stylianus. 
Concerning the penalty to be imposed upon ecclesiastics who 
are addicted to games of chance.?1® 


A precept of the Apostles **® provides that such persons be 
deprived of their sacred character. It somewhat mitigates 
the penalty, however, by stating that they shall undergo said 


214 Can. 6 of the Apostles: “ Episcopus aut presbyter aut diaconus nequa- 
quam saeculares curas assumant; sin aliter, deponantur.”—Prrra, I, 14. Can. 
81 of the Apostles is substantially the same—ibid., 32. Cf. can. 4 of the Coun- 
cil of Chaleedon—+bid., 524. 


215 Cf, canonical penalties in Novels 76, 79, 87; supra, $$ 37, 38, infra, § 40. 


216 Unlike modern penal law which considers recidivism generally as a cir- 
cumstance aggravating responsibility, the law of Leo takes special considera- 
tion of the recidivist only in regard to some delicts, as in the present Novel. 
Cf. Novels 87, 96, 67, infra, 8$ 40, 46, App. 


217 Cf, Ferrari, pp. 17, note 5, 24. 


218 Rubric is missing and supplied from Agyleus—Noartes, p. 290, note 2. 
Cf. ibid., p. 290; Scorr, p. 276. 


219 Can. 42 of the Apostles: “ Episcopus, presbyter aut diaconus aleae atque 
ebrietate deserviens, aut desinat aut certe damnetur.”—Prrra, I, 23. Similarly, 
can. 43 provides excommunication in the case of a subdeacon, lector, or 
cantor—loc. cit. 
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penalty only if they do not desist. Leo, being convinced that 
the clergy should contemplate divine things and not devote 
themselves to the amusements of youth, decrees that all 
ecclesiastics disgracing their sacred vocation by engaging in 
gambling shall be confined in a monastery for three years *”° 
and then be restored to their former condition. If they fail 
again,2*" however, they shall be absolutely expelled from the 
sacred ecclesiastical state.?*” 


§ 41. Novel 88 


The Same Emperor to the Same Stylianus. 
Concerning the celebration of the feasts of certain great 
Saints.??5 


Just as a decree of the Holy Apostles *** has instituted cer- 
tain feasts, Leo provides that the days hallowed by the follow- 
ing names be observed with suitable ceremonies: Athanasius, 
illustrious among the pontiffs of God; Basil, the royal splendor 
of the Church; Gregory, surnamed the Theologian; Gregory, 
the gentle and brilliant fountain of ecclesiastical knowledge; 
John, the golden mouth of the Holy Spirit; Cyril and Epi- 
phanius, who are equals in glory and illustrious deeds. 


§ 42. Novel 89 


The Same Emperor to the Same Stylianus. 
Marriages shall not be celebrated without the sacred bless- 
ing.225 
220 Cf. supra, note 207. 
221 Cf. supra, note 216. 


222 Cf. canonical penalties in Novels 76, 79, 86; supra, $$ 37-39. Cf. also 
Ferrari, pp. 17, note 5, 24. 


223 Rubric is missing and supplied from the tenor of the Novel. Cf. Noa- 
ILLES, p. 292; Scorr, p. 276. 


224 Can. 66 of the Apostles: “Si quis clericus inventus fuerit die dominica 
vel sabbato, excepto tantum uno, ieiunans deponatur; si fuerit laicus segre- 
getur.”—Prrra, I, 29. Can. 7 concerns the celebration of Easter—ibid., 14. 


225 Rubric is missing and supplied from Agyleus—Noartss, p. 294, note 2. 
Cf. ibid., p. 294; Scort, p. 277. 
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Leo refers to his Novel 24 and states that just as antiquity 
neglected the sacred rites in the formalities of adoption, so 
also it neglected the most important part of marriage by per- 
mitting it to be performed without the bestowal of the cus- 
tomary blessing.2"* He accordingly decrees that marriage shall 
be confirmed by the testimony of a sacred blessing,*”* so that 
if anyone should be married without it, he cannot be said to 
have entered the matrimonial state, or to enjoy its rights.?%* 

At this point, contrary to the writer’s practice of relegating 
to footnotes all remarks explanatory of Leo’s text, a brief 
historical sketch and discussion seems to be in order in view 
of the importance of this Novel. 

Having observed incidentally the well-known facts that the 
Roman marriage was formless and that marriage in the West 
remained formless much longer than it did in the East, one 
may well confine himself to the oriental development. The 
principal ceremonies in contracting marriage according to the 
ancient oriental usage included the joining of the right hands, 
a nuptial blessing, and the coronation, in addition to which 
may also be noted the deductio in domum.?”” 

Special written documents, instrumenta dotalia, became a 
qualified necessity for the celebration of marriage as a result 


226 “ Reliquos autem omnes praeter eos qui maximis .. . dignitatibus deco- 
rati sint . . . si quidem voluerint aut potuerint, non prohibemus cum dotalibus 
instrumentis ducere uxores; si autem etiam hoc non custodierint; et ex solo 
affectu celebratas nuptias firmas esse sancimus . . .”—Just. Nov. 117, ch. 4. 
Persons of the highest rank, the illustres, were permitted to contract marriage 
only when dotal instruments were executed. 


227 Cf. supra, note 202. 


228 For the status of the nuptial blessing and ancient ceremonies for cele- 
brating marriage, cf. DucHEsNE, Christian Worship, Its Origin and Evolution 
(translated by M. L. McClure, 5. ed., New York and Toronto: The Macmillan 
Co., reprint, 1949), pp. 428-434. 


229 Cf. Herman, “ De benedictione nuptiali quid statuerit ius byzantinum 
sive ecclesiasticum sive civile,” Orientalia Christiana Periodica (Romae, 
1935—), IV (1938), 191, 192 (hereafter cited Herman). 
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of Justinian’s legislation,”*° but they did not long remain in 
vogue as such a necessity.?** 

In the Ecloga what is said concerning a blessing and witnes- 
ses pertains only to the proof of marriage, not to its essence, 
which is the consent of the parties and their parents.’ While 
two ways of contracting marriage are mentioned,” there was 
no definitive form, and both ways had equal juridic content. 
Similarly, no form was prescribed by the Procheiron; nuptial 
consent sufficed.*** In the Epanagoge, however, some certain 
form of celebration may be seen in this declaration: “ Matri- 
monium est viri et mulieris coniunctio et consortium totius 
vitae, sive per benedictionem, sive per coronationem, sive per 
instrumenta contrahendum.” **° Even coronations and bless- 
ings, therefore, besides the written documents, had some force 
for constituting marriage at that time.?*® 

Thus, while the Ecloga, Procheiron, and Epanagoge lacked 
a single and definitive doctrine on the celebration of marriage, 
and while the lack of form was, of course, the sterling char- 
acteristic of the old Roman consensual marriage, it was only 
with the legislation of Leo that marriage assumed a definitive 


and exclusive form determined by the legislator, who actually 

230“, | . iubemus eos qui maximis dignitatibus decorati sunt usque ad 
illustres non aliter nuptias celebrare nisi dotalia scribantur instrumenta . . .”— 
Just. Nov. 117, ch. 4; cf. supra, note 226. 


231 Cf, HeRMAN, pp. 204, 205. 


232 JI, 9: “If by reason of poverty or misfortune anyone is prevented from 
making a prenuptial marriage contract in writing, and a verbal contract is 
honestly made between parties, who are agreed and have obtained their 
parents’ consent, the marriage shall be published [i.e., made known and recog- 
nized] by the blessing of the Church or before friends as witnesses.”—FRESH- 
Ket, p. 76. Cf. Herman, p. 207. 


233 The ordinary method was with written documents, but a marriage with- 
out them was also valid, as seen in the immediately preceding note; cf. 
Ferrari, pp. 102, 103. 


234 Cf. Herman, p. 208. 
235 Hpanagoge XVI, 1—HeERMAN, p. 209. 


236 Namely, in the second half of the ninth century. 
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did nothing other than to accept the canonical form already 
in vogue.737 

The affirmation of Zhishman *** to the effect that matri- 
mony was enumerated among the sacraments only after the 
Novels of Leo and Alexius I Comnenus is incorrect.” One 
would, according to that theory, be admitting an influence of 
civil upon canon law in a case where the process was actually 
the reverse. Rather it was the civil law which, from Leo 
onwards, recognized the ecclesiastical competence in matri- 
monial matters. The question as to when the sacramentality 
of marriage was recognized by canon law is a question which 
need not be treated here and which is certainly not determined 
by Leo’s legislation. But what is of immediate interest is 
that Leo was the first of the Byzantine Emperors to recog- 
nize as exclusive the competence of the Church in marriage 
affairs.?*° 

It is true that Leo speaks nowhere in his Novels of the 
affectio maritalis, but he surely implies that it continues as an 
an essential requisite for marriage. He does make it ineffec- 
tive, however, without the blessing. Consent thus naturally 
remains a necessary condition of marriage, while the blessing 
now holds the position of a conditio sine qua non.**! This 
concept coincides perfectly, as previously stated, with the 
canonical doctrine of the time.**? 


237 Cf. Ferrari, p. 106; HerMan, pp. 220, 221. 


238 Das Eherecht der orientalischen Kirche (Wien, 1864), pp. 125 ff. (here- 
after cited ZHISHMAN). 


239 “Si verebbe in tal modo ad ammettere una influenza del diritto civile su 
quello canonico, laddove il processo é stato inverso, essendo il diritto civile 
che, da Leone in poi, riconosce la competenza ecclesiastica in materia matri- 
moniale.”—Ferrrarl, p. 107. 


240“ |. Leone, primo fra gli imperatori bizantini, riconosce esclusiva la 
competenza ecclesiastica in materia matrimoniale, imponendo ai suoi sudditi 
la (h)iera eulogia [sacred blessing] come unica forma di celebrazione del 


matrimonio.”—Loc. cit. 
241 Cf. HerMAN, pp. 213, 217. 
242 Cf. ibid., pp. 220, 221. 
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According to the new exclusive form of concluding marriage 
there are two acts, two fundamental moments, namely, the 
benedictio consuetudinaria *** and the coronatio.*** At first 
glance the two acts appear as separate and one may readily 
miss the intimate connection between them.*** Now, while 
Leo speaks exclusively of the benedictio sponsalitia in Novel 
74 and calls it the “customary” blessing, he speaks of the 
“sacred ” blessing in Novel 89. Thus it is not absolutely clear 
whether the sacred blessing of the latter Novel, which is a 
requirement for the form of marriage, is identified by Leo with 
the customary blessing of Novel 74, namely, the benedictio 
sponsalitia, or refers simply to any benedictio sacerdotalis in 
the marriage ceremony directed toward the contracting par- 
ties. It would appear to the writer that it is one and the same; 
it seems that Leo is speaking in Novel 89 of the customary 
blessing, at the door of the church and on the day of the wed- 
ding ceremonies, as part of the new necessary form of mar- 
riage; the second part would be the coronation (stephanoma) 
which undoubtedly was also accompanied by a blessing. The 
point is this: since the customary blessing of Novel 74 and 
the sacred blessing of Novel 89 seem to be one and the same, 
it is actually this blessing of the betrothed, at the door of the 
church and on the day of the wedding, which is required by 
the new exclusive form and which in the course of time tends 
to combine with the second element of the form, the corona- 
tion. The two finally become unified and the necessary and 
usual blessing becomes clearly identified as a “nuptial” bless- 
ing. This “nuptial” blessing, however, never becomes and 
remains specific, so that one may say, in respect of subsequent 
history, that any priestly blessing directed toward the couple 
during the ceremony satisfies the required form. At any rate, 

243 Which, if identified, as is conceivable, with the benedictio sponsalitia, is 
imparted at the door of the church on the occasion of the wedding. 


244T.e., the crowning of the parties, which occurs later, probably at the 
mensa. 


245 Cf. Ferrari, p. 109. 
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with Leo’s legislation “la vittoria del diritto canonico é¢ com- 
pleto e indiscutibile.” 7“ 

Even if the above opinion of the writer be erroneous, the 
fact remains that with Leo’s legislation marriages could not 
be contracted without some nuptial blessing. What difficulty 
exists in understanding the texts is owing to the extremely 
intimate connection made in those days between the engage- 
ment with a blessing and the marriage. 


Sed ut tota haec causa bene intelligitur, in memoriam revo- 
candum est sponsalia benedicta illo tempore in omnibus fere 
matrimonio assimulata fuisse. Etsi autem immediate textus 
laudati [Leo’s are among those referred to] ad benedictionem 
sponsalitiam referantur, mediate necessitas quoque benedic- 
tionis nuptialis demonstrari potest. Nam si sponsalitium ut 
matrimonio assimuletur, omnino benedictum sit oportet, quo- 
modo ad matrimonium constituendum solus consensus satis 
esset. A fortiori hic benedictio sacerdotalis requiritur.?** 


Finally, if one objects that Leo was not competent to intro- 
duce a blessing as a necessity for contracting marriage, one 
may respond that this prescript was immediately received 
and applied by the Church, whose current doctrine was al- 
ready in agreement with it. Such an objection, furthermore, 
could only proceed from one not conversant with the then ex- 
isting relationship between Church and state. If the maxim 
of the middle ages, “ Ecclesia lege romana vivit,” be kept in 
mind, one will immediately begin to recall the lengthy list of 
institutes of Roman law happily adopted by the Church.?** 


§ 43. Novel 90 


The Same Emperor to the Same Stylianus. 
Those who contract a third marriage shall be submitted to 
the penalties prescribed by the holy canons.?*® 


246 Loc. cit. 
247 HERMAN, p. 224. 
248 Cf. ibid., p. 232. 


249 Rubric is missing and supplied from Agyleus—Noartgs, p. 296, note 2. 
Cf. tbid., p. 296; Scorr, p. 277. 
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Leo reflects on animal life wherein many animals, after the 
death of their mates, remain in perpetual widowhood.*” Hu- 
man nature seemingly does not consider the weakness of con- 
tracting a further marriage to be base. The holy law, how- 
ever, had forbidden third and subsequent marriages,” but 
this law is treated with contempt both because its penalty is 
not inflicted and because the civil law frees from censure per- 
sons who after one marriage are unwilling to abstain from 
contracting another.”** Leo, therefore, in accordance with the 
law of the Church and the decree of the Holy Spirit, orders 
that persons *** contracting a third marriage shall be liable to 
the penalty prescribed by the canons.”* 


§ 44. Novel 91 


The Same Emperor to the Same Stylianus. 
It shall not be lawful to keep a concubine.?®® 


To the mind of Leo the old law authorizing concubinage * 
was conducive to neither modesty nor virtue and he, there- 


250 Cf. Sancti Patris Nostri Basilii Caesareae Cappodociae Archiepiscopi 
Opera Omnia, Tom. I (ed. Parisina altera, emendata et aucta, Parisiis, 1839), 
Hom. VIII, 6, p. 106. 


251 Can. 50 of St. Basil: “ Trigamiae lex non est. Quare lege tertium matri- 
monium non approbatur.”—Prrra, I, 594. Cf. cans. 4 and 80 of St. Basil— 
tbid., 580, 599; can. 3 of the Council of Neocaesarea—ibid., 451; can. 1 of the 
Council of Laodicea—zbid., 495. 


252C. V, 9,9. Cf. Procheiron, IV, 25—Fresu-Pro, p. 62. 


253 Everyone knows how Leo applied this concept to himself; cf. De Boor, 
pp. 161-164. Cf. also supra, note 14. 


254 Just what this penalty is does not seem clear from the canons; perhaps 
it consists only in excommunication for from two to four years, as indicated 
by can. 4 of St. Basil: “ Trigamorum et polygamorum eumdem canonem de- 
finiere, quem in digamis, servata proportione: annum quidem in digamis, alii 
vero duos annos. Trigamos autem saepe tribus et quatuor annis segregant.”— 
Prrra, I, 580. Cf. Ferrari, pp. 112, 113; ZH1sHMan, p. 401. 


255 Rubric is missing and supplied from Agyleus—Noamtes, p. 298, note 5. 
Cf. ibid., p. 298; Scorr, p. 278. 


256D. XXV, 7; C. V, 26. Justinian’s law was already abrogated by Basil in 
the Procheiron, IV, 26—Fresu-Pro, p. 63. 
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fore, repeals it. According to divine precepts 7°" Leo prohibits 
the practice as injurious to both religion and nature. 


§ 45. Novel 93 


The Same Emperor to the Same Stylianus. 
A betrothal may be broken if the fiancée happens to lose her 
virginity .758 


The old law had already authorized the dissolution of be- 
trothals for various reasons.*® The cause cited in the above 
rubric, however, was not enumerated. Leo decrees, therefore, 
that together with the old causes, betrothals may also be dis- 
solved where the woman becomes pregnant by another man.” 


§ 46. Novel 96 


The Same Emperor to the Same Stylianus. 
Concerning the violation of sepulchres.?® 


It is the desire of Leo to reconcile the harshness of the civil 
law and the lenity of the canon law on the above subject. 
The civil law,?* considering only the wicked intent of the 


257 Can. 4 of St. Gregory of Nyssa: “... una est legitima coniunctio; et 
mulieri cum viro, et viro cum muliere. Quicquid ergo non est legitima est 
omnino iniustum, et legi contrarium; et qui non habet proprium, habet 
omnino alienum. Homini enim una tantum data est auxiliatrix, et mulieri 
unum appositum est caput.”—Prrra, I, 623; can. 9 of St. Basil—ibid., 582; 
Prov. 5: 15-18. Cf. can. 86 of the Council in Trullo—Prrra, II, 64. 


258 Rubric is missing and supplied from the tenor of the Novel. Cf. Noa- 
ILLES, p. 306; Scort, p. 280. 


259 D. XXIII, 1, 8; C. V, 1, 5. Cf. Just. Nov. 117, ch. 9. 


260 Cf. Nov. 109, infra, $48, and Nov. 74, supra, $36, for the distinction 
between merely civil engagements and those confirmed with the customary 
blessing. 


261 Rubric is missing and supplied from Agyleus—Noamtgs, p. 314, note 3. 
Cf. ibid., p. 314; Scort, p. 282. 


262“ Sepulchri violati crimen potest dici . . .”—D. XLVII, 12, 8. “Rei 
sepulchrorum violatorum ... humiliores quidem fortunae summo supplicio 
adficiuntur, honestiores in insulam deportantur; alias autem relegantur aut 
in metallum damnantur.”—D. XLVII, 12, 11. 
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guilty party, refuses to pardon him and directs punishment; 
canon law,”** on the other hand, considering merely the pov- 
erty which causes the wretchedness of our lives and often im- 
pels those in want to commit crimes, does not provide any 
penalty.?** Leo in attempting reconciliation, therefore, de- 
crees that a first offender be treated with indulgence and 
compassion,”®° while those who offend a second time *® shall 
incur the penalty, to wit, having the head shaved and being 
scourged.,?* 


§ 47. Novel 98 


The Same Emperor to the Same Stylianus. 
Eunuchs shall be prohibited to marry.?*8 


Leo is convinced that a union of a woman and a eunuch is 
not worthy of the name of marriage, since such a union ac- 
complishes the end of neither the Author of Nature nor Na- 
ture itself. He foresees that some may object to this by quot- 
ing St. Paul to the effect that it is better to marry than to 
burn; *®* but this would constitute no valid objection because 
St. Paul, in thus speaking, surely had sexual intercourse itself 
in mind. 

Leo sees the need for a new law, therefore, and accordingly 
decrees that a eunuch convicted of attempting marriage shall 


263 Can. 7 of St. Gregory of Nyssa: “Sepulchrorum autem effosio, ipsa quo- 
que dividitur in eam quae veniam meretur et eam quae non meretur.. .”— 
Prrra, I, 628; can. 8—zbid.; can. 66 of St. Basil—ibid., 597. 


264 Leo’s judgment on this point is partially erroneous as is evident from 
can. 7 of St. Gregory in the immediately preceding note and from can. 66 of 
St. Basil: “Qui sepulchra effodit, decem annis carebit communione, duobus 
deflens, tribus audiens, quatuor substratus, uno consistens, et tunc admit- 
tendus.”—Prrra, I, 597. 


265 Thus imputability, if not excluded, is at least attenuated according to 
the mind of canon law; cf. Ferrari, pp. 14, 36. Cf. also ibid., p. 23, note 4. 


266 Cf. supra, note 216. 
267 Cf. supra, notes 162, 163. 


268 Rubric is missing and supplied from the Ecloga—Noattzs, p. 320, note 2. 
Cf. tbid., p. 320; Scorr, p. 283. 


269T Cor. 7: 9. 
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be liable to the penalty prescribed for stuprum,?” and any 
priest who dares to perform such a sacrilegious ceremony shall 
be divested of his sacerdotal dignity.?™ 


§ 48. Novel 109 


[No inscription] 
Betrothals shall not take place before the completion of the 
seventh year.??2 


Leo herein decrees, in accordance with the ancient law,?” 
that under no circumstances can betrothals take place before 
the age of seven ** or be confirmed by the religious ceremo- 
nies before females attain the age of 12 and males the age of 
14.2% The Emperor shall, of course, retain the power to dis- 
pense from this law. 


270T.e., seizure of half of one’s property; cf. C. IX, 9; Bercer, p. 719, s.v. 
stuprum. In punishing a eunuch for attempting marriage and in prohibiting 
such a person to marry, e**., one may readily conclude that Leo is confirming 
the law of the Digest (XXIII, 3, 39, 1, and XL, 2, 14, 1) and establishing as 
a requirement for marriage the faculty to generate. Thus, the impotent, in 
general, would be incapable of contracting marriage: “ Come nel diritto gius- 
tinianeo, gli impotenti non possono ducere uzorem.”—Ferrarl, p. 111. For 
other requisites of marriage, cf. supra, note 129. 


271 Cf. Ferrari, p. 32, note 8. Cf. also Pezzana, p. 343. 


272 Cf. Noatttes, pp. 354, 355; Scorr, p. 292. One may safely presume that 
Stylianus is the addressee. 


273 “Tn sponsalibus contrahendis aetas contrahentium definita non est ut in 
matrimoniis. Quapropter et a primordio aetatis sponsalia effici possunt, si 
modo id fieri ab utraque persona intellegatur, id est, si non sint minores quam 
septem annis.”—D. XXIII, 1, 14. 


274 While Leo’s Novels do not mention the consent of the contracting 
parties as a matrimonial requirement, one may conclude that it was one 
a fortiori from the fact that Leo establishes as the minimum for contracting 
civil engagements the age of seven, which is the. age of reason, at which the 
parties are capable of knowing what they are doing. Leo does not mention 
parental consent, but it is probable that it was required also; cf. Ecloga, 
II, 1—Fresu-Ect, p. 72. 


275“ Minorem annis duodecim nuptam tunc legitimam uxorem fore, cum 
apud virum explesset duodecim annos.”—D. XXIII, 2, 4. Cf. Novels 74, 89, 
supra, §§ 36, 42; cf. also supra, note 120. 
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§ 49. Novel 111 

[No inscription] 

Where a wife becomes insane, and this has not been caused 
by the contrivances of the husband or by another person with 
the husband’s knowledge, and the marriage has existed after 
this for three years without interruption, if the insanity still 
perdures the union may be dissolved and the husband shall 
have the faculty to marry whomever he chooses.?** 


The old law, which imposed upon the husband the obliga- 
tion of always retaining a demented wife and of tolerating her 
acts of insanity, does not seem worthy of Leo’s acceptance. 
He interprets the divine precept, ‘“ What therefore God has 
joined together, let no man put asunder,” ?** as not being ap- 
plicable to such cases, and decrees that after the husband has 
endured the wife’s misfortune for three years the marriage 
may be dissolved *” provided, of course, that the husband is 
in no way responsible for having induced the condition through 
fraud or witchcraft. Where a husband is personally so respon- 
sible he shall be given the monastic habit and confined to a 
monastery for a life of penance.2* Where his agents are re- 
sponsible they shall be subjected to the above punishment 
and the husband shall be punished with confiscation of his 

276 Cf. Noarttzs, pp. 360, 361; Scort, p. 293. Stylianus is the presumable 
addressee. 


277“ Furor contrahi matrimonium non sinit, quia consensu opus est, sed 
recte contractum non impedit.”—D. XXIII, 2, 16, 2. Cf. D. XXIII, 1, 8; 
XXIV, 2, 4. 


278 Matt. XIX, 6. 


279Tt does not appear that Leo is forcing the husband to repudiate his 
insane wife, or vice versa as in Novel 112. “ Tali disposizioni, ben s’intende, 
non si applicano a chi voglia altrimenti regolarsi.”—Frrrart, p. 114. 


280 Cf. supra, note 207. Cf. also Ferrari, p. 34. 
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goods **" and be forbidden to contract a further marriage on 
penalty of embracing the monastic life even against his will. 
Leo herein also determines the provisions to be made for the 


demented wife.?* 


§ 50. Novel 112 

[No inscription] 

Where a husband becomes insane during marriage, the union 
cannot be dissolved until after the expiration of five whole 
years; after this period, however, the union may be dissolved 
where the impediment of insanity persists.?*% 


The old law considered insanity an impediment to mar- 
riage, but held that subsequent insanity would not dissolve a 
marriage.*** Leo approves of its being an impediment prior 
to marriage and argues that the same reasons, by which it is 
thus considered before marriage, exist and have force also 
after the marriage has been celebrated and that, therefore, it 
is an apt cause for dissolution.?® 

Leo decrees that where the conditions of the rubric are 
verified such a marriage may be dissolved 7** whether this 
may be beneficial to one of the parties or not. He also de- 
crees that where insanity develops on the very day of mar- 
riage, the union may be dissolved just as if the condition had 
manifested itself before the ceremony.”*" 


281 Cf. supra, note 184. 
282 Cf. Nov. 112, infra, § 50; supra, note 129. 


283 Cf. Noarttes, pp. 366, 367; Scorr, p. 295. Stylianus is the presumable 
addressee. 


284 Cf. supra, note 277. 
285 Cf. supra, note 129. 
286 Cf. supra, note 279. 
287 Cf. Nov. 111, supra, § 49. 
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CONCLUSION 


Almost half of Leo’s Novels may in some sense be called 
ecclesiastical law, and in them Leo’s veneration for the law 
of God and His Church is most evident. The Novels of Leo 
are composed in the best Justinianian tradition. The mean- 
ing of anacdtharsis, purification or revision, as used in the 
title must, after examining the Novels, be interpreted con- 
structively or positively, i.e., in the sense of reaffirming the 
Justinianian legislation as far as possible—changing it only 
in what is demanded by changing times and the needs of the 
day. 

In addition to the standard arguments for the unitary 
character of Leo’s work, namely, (1) the Novels open with a 
Proem wherein are given the motives for the collection and 
the plan intended to follow, and(2) the complete lack of sub- 
scriptions, the writer wishes to add that there is direct con- 
tinuity between the Novels in one out of four cases (Novels 
5-6, 7-8, 9-11, 26-27, 37-38, 40-44, 46-47, 48-49, 51-52, 54-55, 
56-57, 61-67, 80-81, 86-87, 100-101, 102-104, 111-112), and 
that there are numerous allusions in suceeding Novels to pre- 
ceding ones. Moreover, while there is definitely a partial ex- 
ternal order of the Novels and a grouping of related matters, 
there is a definite and constant internal order: after the usual 
inscription and rubric, there follows the substance of the leg- 
islation, some explanation, historical, philosophical, or other- 
wise, justifying the constitution, and a bit of commentary. 
All these things argue that Leo’s work was personal and uni- 
tary. It is a shame that the greatest argument of all is one 
that is intangible, namely, that there is a certain quality per- 
meating all the Novels, a certain air, a flavor, a style, so con- 
stant and obvious as to be apparent to any unbiased reader. 
This quality would lead one to believe, if he were able for a 
moment to disregard the dimension of the work, that Leo 
composed the Novels at one sitting, in one frame of mind, or 
in one mood, as it were. 
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A very particular observation is that any fugitive slave 
in a monastery may be reclaimed by his master. In Novel 
10 Leo leaves the matter dubious by stating that where it is 
evident that a slave became a monk with the end of vindicat- 
ing his freedom after three years, he may be reclaimed and 
subjected to his master. It might be argued, therefore, that 
where such is not evident, i.e., where a slave became a monk 
with no such intention, he is exempted and actually obtains 
freedom. By reason of the preceding and succeeding Novel 
it may be argued that Leo intended no such exception for the 
slave becoming a monk, and rather is decreeing progressively 
the same fate for slaves becoming clerics and priests (Novel 
9), for those becoming monks (Novel 10), and for those be- 
coming bishops (Novel 11). Any slave, therefore, may be 
reclaimed and subjected to his master’s power. 

Another personal observation is that the benedictio sponsa- 
litia seems to be intimately connected with the form of cele- 
bration of marriage and most likely constitutes one of the 
two essential moments (the other being the coronatio), which 
take place one shortly after the other on the same occasion, in 
the celebration of marriage. 

From Novel 89 it is apparent that marriage in order to be 
concluded validly must be accompanied with a sacred blessing. 
From Novels 18, 74, and 109, it is certain that Leo distin- 
guishes between merely civil engagements and those con- 
tracted with the customary blessing. The former are rescis- 
sible; the latter, which cannot occur before the marriageable 
age, are not rescissible for they constitute a new and sacred 
relationship, a matrimonium initiatum, and very likely an 
essential part of the marriage has taken place. 

It is not certain whether the sacred blessing of Novel 89 is 
identified with the customary blessing of Novel 74, the bene- 
dictio sponsalitia, or refers rather to some other priestly bless- 
ing in the marriage ceremony. To the writer it seems that 
these blessings are one and the same, both because no specific 
blessing is mentioned in Novel 89, which is surely to be ex- 
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pected and desired in case it were some blessing other than 
the benedictio sponsalitia, and because Novel 74 indicates 
that there can be no separation after the said engagement 
blessing. Such a restriction would be wholly impracticable 
unless the marriage ceremony followed shortly afterwards. 
Therefore, it seems that the benedictio sponsalitia is closely 
connected with the marriage ceremony and may well be the 
very blessing required in Novel 89 for the valid celebration 
of marriage. This blessing, therefore, bestowed probably at 
the door of the church and on the day of marriage, may per- 
haps be the blessing required by Leo’s new exclusive form for 
contracting marriage. 

The importance of the Novels, in view of their relation to 
modern canon law, is evident, for instance, in the matter of 
matrimonial legislation and regulations governing the clergy; 
to one perusing the appendix an influence on modern civil law 
is similarly apparent, for example, in the matter of testamen- 
tary capacity, forms of wills, judicial norms, and even a 
statute of frauds. 

Throughout Leo’s revision and correction of existing laws, 
justice and equity are insisted upon; the severity of penal law 
is mitigated; canonical influences are often noted; great im- 
portance is given to documents; many customs are confirmed 
and receive the force of law. The emperor emerges from his 
work as a regal master of juridic science in the finest Justini- 
anian tradition and as a humble subject with a deep venera- 
tion for the law of God and His Church. 

Finally, this work puts the ecclesiastical legislation of Leo 
into a form nowhere else accessible, by connecting the eccle- 
siastical Novels one with the other, by separating ecclesiasti- 
cal from civil legislation, and by collecting in one place the 
most significant contributions of other authors on the subject. 
Thus, some contribution to revive interest in and to advance 
the study of Roman law in America has been offered. 

BernarpD F. DevutscH, J.C.D., I.C.D. 


Tue CatuHotic UNIversITY oF AMERICA 











ECCLESIASTICAL LAW IN THE NOVELS OF LEO 


APPENDIX 


The method of presenting the remaining Novels of Leo, namely 
those not treated in Chapters I and II, is quite simple. The in- 
scriptions, all to Stylianus, are omitted; the rubrics are given as 
usual, and where they are missing in the text of Leo they are sup- 
plied from other sources and so indicated by the word Deest in 
brackets; the substance of the Novels, without any references, then 
follows each rubric. 


Novel 19. Concerning the paternal contract whereby a son is instituted 
heir to an equal part. 


Leo refers to a law of the Code as absurd and never observed, 
repeals it, and decrees otherwise. The old law allowed a father to 
disregard his promise to a married son to make him his heir on 
equal footing with his brothers. This Novel establishes that a fa- 
ther cannot break the promise made to his son at marriage to give 
him a share of his estate equal to that of the other children. All 
children, regardless of degrees of affection, should be provided 
for equally. 


Novel 20. Neither husband nor wife, in case of death of one of them, 
shall be entitled to anything more than the donations given in 
consideration of marriage. 


It is herein established that the woman’s dowry no longer be 
equal to but greater than the husband’s ante-nuptial donation. 
Furthermore, where marriage is dissolved by death of the husband, 
the wife shall be entitled, in absence of contrary agreements, to 
both dowry and the ante-nuptial donation but to nothing more. 
Where the wife dies, her heirs shall be entitled to only the dowry, 
while the ante-nuptial donation shall remain with the husband. 
Certainly her heirs should not be enriched at the husband’s ex- 
pense. 


Novel 21. The promise of a dowry or ante-nuptial donation shall be 
fulfilled from either paternal goods or maternal goods. 


Following the abrogation of an enactment in the Code, it is de- 
creed as law, in accordance with the current custom, that a prom- 
ise of a dowry or ante-nuptial donation shall be fulfilled in accord- 
ance with the terms established therein. Thus, a father shall 
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execute the promise himself where he limited it to himself; where 
made conjointly with his son, the son shall participate in its ex- 
ecution; and each shall execute his share according to the terms 
of the promise, in absence of which each shall participate equally. 


Novel 22. A woman who does not remarry shall get a child’s share 
of the estate, as also shall a surviving father. 


A custom whereby a wife receives a fixed portion of the estate 
is given absolute legal authority. Thus, where all goods of the 
husband were included in the ante-nuptial donation, the surviving 
wife shall receive full ownership of a child’s share and usufruct 
of the remainder. Where the estate is less than the original dona- 
tion, the wife’s share will not be diminished but rather be computed 
as though there were no diminution. Where the father left nothing, 
the children must indemnify the mother for her loss. Where the 
husband survives and there are no children, he neither gains nor 
loses anything; but where there are children and he has no intent 
to remarry, he shall be entitled to a child’s share, to be deducted 
from the dowry, in order to idemnify him for the expense of their 
education and reward him for honor shown to his first marriage. 


Novel 25. Concerning emancipation and the restitution of a dowry. 


Several decrees are contained herein. No one contesting the res- 
titution of a dowry shall be dismissed without being fully heard. 
When an emancipated child without issue makes a will, his father 
is entitled to the share granted by the Lex Falcidia, unless in mak- 
ing the donation the father renounced his right; but no other rela- 
tives will have a right to anything if the insertion of the clause 
referring to restitution was neglected in the agreement. A child 
is emancipated whether the father conferred this privilege on him 
verbally or not, but merely tacitly allowed him to go his way; the 
son’s independence, whether married or not, must, therefore, be 
approved and ratified. 


Novel 26. Eunuchs shall enjoy the faculty of adopting, as shall women 
also. 


The rubric is self-explanatory. The old law allowed some, even 
unmarried, to adopt and excluded many others, e.g., the impotent, 
arguing that if Nature does not consider some as qualified to have 
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children neither should the law. Our philosopher argues that as 
the dumb are unable to speak and can only express themselves by 
signs and writing so those deprived of generative organs should be 
able to obtain children in some other way. 


Novel 27. All persons shall equally be able to adopt. 


Again, the rubric is self-explanatory. Leo argues that the bene- 
fit of the laws should be shared by all. Adoption was originally 
permitted only to parents having lost their children and denied to 
eunuchs and sterile women. Certainly one great advantage in hav- 
ing children is support of the parents in old age—something to 
which everyone has a right. The faculty to adopt is granted to all, 
because it contributes furthermore to the preservation of virginity. 
It is finally decreed that adoption shall be permitted not only by 
authority of the Emperor, as formerly, but also by that of any 
officer entrusted with the government of the district. 


Novel 28. At what age and to whom shall the administration of the 
property of young people be granted? [Deest.] 

Leo adds to the provisions of the old law granting curators and 
denying minors the right to administer their goods, which right was 
received from the Emperor. These laws are defective and, there- 
fore, if one arriving at the age of majority demonstrates incompe- 
tence, the privilege shall not be granted, while if another below the 
required age indicates competence, he shall have the right. What 
the law desires is merely fitting administration, and where this 
is assured the age is unimportant. Moreover, not only the Emperor 
but also the local magistrate may grant this right of administration. 


Novel 29. The child of a slave born on another’s land shall belong to 
the owner of the slave. [Deest.] 


The substance is self-evident from the rubric. An iniquitous old 
law held that such a child belonged to the person in whose posses- 
sion the slave-mother was when the child was born. Leo decrees 
otherwise, namely, that the child shall follow its mother and be 
delivered up to her master. 


Novel 34. Concerning a tutor who seduces his female ward. 


The old law subjected such a tutor to deportation and loss of 
property. The property, of course, went to the treasury and the 
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outrage undergone by the ward did not seem to be taken into con- 
sideration by the law. Leo hereby abolishes the provisions of the 
old law in respect of the property lost and decrees that it shall be 
given to the ward for whose injury, misfortune, dishonor, and in- 
famy the guardian was responsible. 


Novel 36. The son of a captive shall be his heir. 


To the mind of Leo one of the ancient laws, namely, that which 
excludes the child from succession to a parent dying in captivity, is 
inequitable. Leo decrees that hereafter a child, whether born while 
the parents were captives or while the mother was free, shall be the 
heir to both parents whether both became liberated, or one is freed 
and one dies captive, or even both die captive; for in all these cases 
their heirs shall be those appointed by will, so that a son shall be 
entitled to a third of their estates as his lawful share. 


Novel 37. A slave manumitted in the will of his master shall have 
testamentary capacity even though he be uninformed of this 
measure made by Us in his interest. [Deest.] 


The old law of Justinian guaranteed a slave’s freedom under the 
circumstances expressed in the rubric, but it deprived the slave of 
testamentary capacity. Leo simply amends this law by decreeing 
that a slave once manumitted shall enjoy testamentary capacity 
like any other freeman. 


Novel 38. The slaves of the emperor may freely dispose of their goods 
in any way that they desire. [Deest.] 


The original law, of course, is that the master remains the owner 
of whatever accrues to his slave. Leo disapproves of this law and 
in partial remedy decrees that the slaves of the emperor shall be 
the actual administrators and owners of their property. In further 
remedy he exhorts, but does not command, the magistrates and 
people to follow his example, although they are free to observe the 
old law as it stands. 


Novel 39. A spendthrift shall be allowed to administrate his goods. 


The old law absolutely forbade the prodigal to administer his 
patrimony and to dispose of it by will, but it should have estab- 
lished that anything he did injurious to himself be void while every- 
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thing to his benefit be valid. Leo, therefore, repeals the old law 
and decrees the above provision to the effect that the capacity of a 
spendthrift shall be ascertained from the nature of the business 
transacted. He adds that they shall enjoy testamentary capacity. 


Novel 40. Captives shall enjoy testamentary capacity, and slaves of 
captives who die intestate and without heirs shall not be attached 
to the fisc. 


While the old legislation relating to wills made certain bene- 
ficial exceptions in respect of the necessary number of witnesses, it 
was sadly negligent in benevolence toward captives whom it in- 
capacitated from disposing of their property. Leo’s opinion is that, 
if captives had testamentary capacity, certain persons would surely 
devote themselves to the ransom of captives, at least from motives 
of reward. He decrees, therefore, that captives shall now be al- 
lowed to make testamentary dispositions, verbally or in writing, 
in the presence of five witnesses. If this be impossible, three wit- 
nesses shall suffice, provided they swear to the validity of the will 
and to the fact that the testator, if he had children, called them 
to his succession or, if he had none, appointed other heirs. The 
will of a captive made in favor of enemies, however, shall be void. 
Where a captive dies intestate his estate shall pass to eligible as- 
cendants or descendants; and if there are no such heirs, the estate 
remaining after debts have been deducted shall be divided into two 
parts of one-third and two-thirds, the former being devoted to 
prayers for the deceased and the latter going to the treasury with- 
out, however, slaves being included in either part, as all shall obtain 
freedom unless the assets are inadequate to discharge the debts. 
(An order given to Stylianus to promulgate this Novel appears at 
its conclusion.) 


Novel 41. Five witnesses in cities, or three while on a journey or in 

the country, shall suffice to establish validity of a will. [Deest.] 

The rubric is self-explanatory. Leo merely recalls the disagree- 

ment of the ancient legislators on the number of witnesses required. 
Novel 42. Concerning a will, whether oral or written. 


Former legislators had already allowed two kinds of wills, written 
and oral, but the laws were defective and caused much confusion 
and ambiguity. Leo, being desirous of converting the absurdity and 
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doubt of the ancient law into clearness and certainty, decrees that 
where the number of witnesses is sufficient a will shall be valid. Even 
though signatures or seals to the document are lacking the will shall 
be considered valid where the evidence required by a nuncupative 
will is forthcoming; where such evidence as is needed for an oral 
will is not available, however, the will must be considered void. 


Novel 43. Wills shall be valid if witnessed by persons who do not 
know how to write, and three witnesses shall suffice where they 
are difficult to obtain. 


The rubric suffices for understanding this Novel. Leo is herein 
confirming a custom contrary to the old law which demanded that 
the seven, or at least five, witnesses must be able to write, if the will 
is executed in the city. He further restricts the number of witnesses 
to five and allows three to suffice where witnesses are difficult to 
obtain. 


Novel 44. Concerning those whose seals wills should bear. [Deest.] 


The old law required that the seal of the Master of the Census 
be attached to the will in order to establish its genuiness. Since 
custom and subsequent legislation have already changed this, Leo 
decrees that the seal of the Master of the Census shall no longer be 
used, because this official has been relieved of the charge of adminis- 
tration and surveillance of the laws, but that the Quaestor shall 
seal wills in his stead, as also may the Urban Prefect and other 
magistrates in the capital, prefects in other cities, and governors 
in the provinces. 


Novel 45. Every judge shall commit his decisions to writing and au- 
thenticate them by his own hand. [Deest.] 


The rubric suffices for understanding this Novel. Decisions must 
be written and signed by all judges. 


Novel 46. Abrogation of certain laws relating to curiae and decurions. 
[ Deest.] 

In former times certain laws relating to curiae and decurions 
imposed grievous burdens on the latter, while they permitted the 
former to appoint certain magistrates and govern cities by their 
own authority. At present, however, all civil institutions are 
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changed and all matters entrusted to the Emperor and, therefore, 
those former provisions are hereby annulled. 


Novel 47. Abrogation of the law authorizing the Senate to appoint 
praetors in the capital, and decurions to appoint prefects (duum- 
viri) in the provinces. [Deest.] 

The rubric is self-explanatory. Inasmuch as the condition of 
the State has changed, since such regulations were made, and every- 
thing is committed to the supervision of the Emperor, the old law is 
no longer of any use and is, therefore, abolished. 


Novel 48. Women shall not act as witnesses in the execution of con- 
tracts. [Deest.] 


The rubric is self-explanatory. Leo cannot understand how an- 
cient authorities could have permitted women to act as witnesses 
since such participation in public life is altogether unbecoming 
them, depriving them of the morality and reserve of their sex. Leo, 
therefore, incapacitates them from acting as witnesses and forbids 
them to be called to witness contracts under any circumstances. 


Novel 49. Slaves shall not be permitted to be witnesses. [Deest.] 


The rubric provides adequate explanation. Leo confirms gener- 
ally the old law and absolutely excludes slaves from giving testi- 
mony where the legality of evidence relating to wills, or any other 
documents, is in question. 


Novel 50. Donations which exceed 500 aurei shall for validity be re- 
duced to writing. 


Leo partially confirms and partially repeals the old law. He con- 
firms the necessity of a document for donations in excess of 500 
aurei, but repeals the additional requirement of having the donation 
entered upon the public registers. Leo is aware, of course, that the 
present enactment does not apply solely to donations. All dona- 
tions up to 500 auret are valid where proved merely by the state- 
ments of three witnesses. 


Novel 51. Concerning treasure-trove. [Deest.] 


Leo herein confirms the ancient law which through perverse cupid- 
ity has gone out of use. That law establishes that treasure-trove 
be divided equally between the finder and the owner of the land 
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on which it is discovered. Thus, where found on public or state 
property, half goes to the treasury; where found on private land, 
half goes to the owner of that land; where found on land belonging 
to the finder, all belongs to him. If the finder dishonestly con- 
ceals and fails to produce part of the treasure, he shall receive no 
part of it and the entire treasure shall go to the owner of the land. 


Novel 52. Money coined by ancient as well as modern emperors shall 
be current, provided that it be authentically minted and of un- 
altered standard and exact weight. [Deest.] 


The ancients had accepted as legal all coins, even those of other 
sovereigns. Then for some reason their successors forbade the use 
of coins bearing images of former emperors. Leo adopts the more 
ancient law in its entirety, as presented in the rubric, and enjoins 
the penalty, for those not submitting to this law, of being scourged, 
shaved, and fined three pounds of gold. 


Novel 56. Concerning seashores. 


The law abolishing common ownership of maritime lands, i.e., 
those situated on the shores of the sea, and compelling the owner 
to pay damages in an action brought against him for forbidding 
persons to fish thereon, seems to Leo to be unjust. He accordingly 
decrees that everyone shall be the actual owner of his land on the 
seashore and that no one may enjoy its advantages without his 
permission or interfere with this land in any way. 


Novel 57. Concerning the interval between fishing nets. [Deest.] 


While there are laws with reference to fishing in general, custom 
alone had regulated the practical distance between nets. Leo, 
therefore, establishes as law the former custom that nets shall be 
stretched at no less distance than 365 paces from each other. 


Novel 59. A freeman may no longer sell himself. [Deest.] 


This Novel repeals the old law and Leo decrees that, if anyone 
be so demented as to sell himself, such a contract shall be invalid 
and both parties to it shall be scourged with rods. 


Novel 61. Concerning the penalty for tax collectors who demand pay- 
ment in excess of the legal rate. [Deest.] 
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Leo refuses to confirm the old law which inflicted the death pen- 
alty without considering the seriousness of the offense. He believes 
this penalty to be excessive and, therefore, decrees that he who is 
convicted of this crime for the first time shall be fined double the 
amount in excess collected, and that he who is convicted thereafter 
shall pay the injured persons involved fourfold and be ignomin- 
iously deprived of his office. 


Novel 62. Concerning the penalty incurred by one selling public prop- 
erty. [Deest.] 


Here, as in the preceding Novel, Leo criticizes the old law for 
prescribing a punishment out of proportion to the crime. He ac- 
cordingly denounces the old penalty of capital punishment and 
decrees that one convicted of selling public property shall return 
fourfold its value. 


Novel 63. Concerning the penalty incurred by those who transfer for- 
bidden goods to the enemy. [Deest.] 


Reference is made to the two preceding Novels as Leo recalls that 
this crime also was punished too severely, namely, by death, under 
the old law. It was established that nothing be delivered to the 
enemy which could increase his strength and that those involved 
should lose their lives. Leo moderates this by decreeing that where 
the guilty one delivering the goods is the owner of the transporting 
vessel and he did not communicate his intention to his sailors, he 
alone shall be punished by confiscation of his ship’s cargo and one- 
half of all his possessions. Where the sailors are guilty and the 
shipowner innocent, they alone shall be punished, and this punish- 
ment shall consist in being whipped and shaved and, if they are 
rich, they shall pay fourfold the value of the goods transported, 
while, if they are poor, they shall lose their freedom. Where all 
had knowledge of the crime all shall be punished as prescribed 
above. 


Novel 64. Concerning the penalty incurred by those who carry off 
shipwrecked goods. [Deest.] 


Just as in the preceding three Novels, Leo here again suppresses 
the old law and its penalty of death for those concealing property 
belonging to shipwrecked persons, and decrees that they shall 
merely pay fourfold the value of what they appropriated. 
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Novel 65. Concerning the suppression of magical practices. [Deest.] 


First Leo repeals the old law regarding enchantments, which 
strangely approved of them where they were intended for good and 
punished them where they were productive of injury. Leo rightly 
believes all such enchantments are pernicious and decrees that any- 
one employing incantations for the restoration or preservation of 
his health, or for avoiding calamities threatening the harvest, shall 
where convicted be punished as an apostate and suffer death. 


Novel 66. Concerning the theft of slaves. 


Death was the penalty established for this crime by the old law. 
According to Leo custom has already mitigated the penalty and 
he sanctions that custom. He decrees as punishment for said crime, 
therefore, that the delinquent return the slave and his value in 
money, as well as anything acquired by the slave’s industry, and 
moreover pay the owner all that he would have obtained (lucrum 
cessans) if the slave had not been stolen. 


Novel 67. Concerning those who go over to the enemy and volun- 
tarily return. 


According to the old law a deserter, upon his return, was to be 
thrown to the beasts or impaled. This law seems too severe to 
Leo because it practically prohibits a deserter’s return and subse- 
quent reparation for his crime. He decrees, therefore, that a re- 
turning deserter shall be pardoned if he deserted only once; if he 
repeats the offense he shall be sold as a slave and remain such for 
three years; if he is thrice guilty he shall be reduced to servitude 
for life. Leo concludes by decreeing that where a deserter returned 
involuntarily, e.g., one arrested and returned by force, he shall be 
punished as any enemy, namely, with death. 


Novel 69. The blind, the illiterate, and women may make wills. 


One of the old laws prohibited blind men from making wills in 
secret, while another law permitted women and illiterates to make 
secret wills. Custom, however, has established that the wills of all, 
blind men, women, and illiterates, when executed in secret, are des- 
titute of validity. Viewing this state of affairs as totally inequi- 
table Leo decrees that the secret wills of blind men and all other 
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persons shall be absolutely valid. He herein establishes a few 
simple requirements and determines the penalties for forgers, 
namely, deprivation of property or exile, as the forger is rich or 
poor. 


Novel 70. Concerning robberies. 


An ancient legislator had held that where persons cooperated in 
something penalized by law all are liable to the same penalty. Leo 
approves of this law and with special reference to robbery decrees 
that, where death is inflicted by only one of the partners in crime, 
all concerned, namely, principal and accessories, shall be liable to 
the same punishment. 


Novel 71. Concerning those who intend to build on cultivated land 
or in vineyards. 


Leo decrees that one desiring to build as indicated in the rubric 
shall build, if the location allows, at least two arrow-shots from the 
boundary of the neighboring land, or one arrow-shot where the 
distance between the two tracts of land is too small to admit of 
this; and, moreover, no one shall be permitted to build anew within 
the limits of the above-mentioned space. 


Novel 72. Concerning the validity of contracts even where they in- 
clude no penal clause. 


The rubric is self-explanatory. Leo decrees that every contract 
confirmed with sacred formalities shall be valid and have legal 
force, although no penalty may have been provided for its viola- 
tion. The old law authorized no action, but merely an exception, 
for agreements without a consideration. 


Novel 77. Concerning forgery. [Deest.] 


The old law is unintelligible as to the penalty for forgery, read- 
ing as follows: “ A convicted forger shall be punished with death 
if the magnitude of his crime so indicates.” Leo remedies its 
vagueness by decreeing that one committing such a forgery as to 
condemn to death the person against whom it was perpetrated shall 
undergo the same penalty which he attempted to inflict upon an- 
other. 
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Novel 78. Concerning the abrogation of senatusconsulta. [Deest.] 


Inasmuch as the authority of the senate to enact decrees was 
abolished when the supreme power was acquired by the emperor, 
the old law giving such power to the senate is superfluous, and it 
would be absurd and unprofitable to consider it as still in existence. 


Novel 80. Remnants of purple may be bought and sold. [ Deest.] 


Cloth of the royal purple color, both entire bolts and small rem- 
nants, was interdicted from sale by the old law. Leo, thinking this 
absurd, repeals the old law and decrees that small fragments and 
scraps of the royal purple may be bought, sold, and used by all 
subjects. 


Novel 81. The manufacture of any article out of gold or precious 
stones is, in general, permissible. [Deest.] 

Leo places the old law on this subject in the same category as 
the old law concerning the royal purple. While he does not gener- 
ally forbid gold or jewels to be worn, he does prohibit anything 
specially reserved to the emperor to be employed by others. Sacred 
vessels fall, of course, into the general and permissible class. 


Novel 82. Concerning wills deposited with the magistrate without 
being sealed. 


Leo realizes that it is sometimes necessary to open wills and that 
in other cases the seals do not always remain intact. And just as 
the signatures prove a will that has not yet been opened, even 
though the seal may not have been preserved, Leo considers it just 
that when a will has been opened, but has not been sealed again, or 
its seal has been destroyed by age, it shall remain valid provided 
the signatures are legible. A judge, however, who neglects to have 
a new seal attached to a will, shall be fined twelve pounds of gold 
for carelessness. 


Novel 83. Loans of money bearing interest at four percent shall be 
legal. [Deest.] 


Divine precepts prohibit the loan of money at interest and a re- 
cent civil law renewed this prohibition. That same civil law, due 
to the changing times, was productive of evil rather than of good; 
Leo, therefore, abrogates it. He accordingly decrees that money 
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loaned shall bear interest at the rate set by ancient legislators, 
namely, four percent per annum. 


Novel 84. Magistrates of the city may purchase property, construct 
buildings, and accept donations. 


The old law had forbidden the things expressed in the rubric. 
Leo abrogates the old law and decrees that magistrates of the 
imperial city may purchase property, build houses, and accept 
donations voluntarily made. These things allowable for such a 
magistrate are not authorized, however, for provincial magistrates 
during their term of office. 


Novel 85. Fathers who do not remarry shall be entitled to a child’s 
share of the estate. 


This subject has already been discussed in Novel 22. The pres- 
ent decree merely declares that such a husband shall be entitled 
to the ante-nuptial donation or a child’s share of his wife’s estate, 
whichever is greater. 


Novel 92. Concerning those who intentionally blind others. 


It was never Leo’s intention to follow generally the ancient laws 
which prescribed blindness as the penalty for one blinding another. 
Furthermore, it was not his desire to establish penalties for this 
crime in the form of law. But since Stylianus has so requested, Leo 
decrees that where one puts out one eye of another he shall himself 
lose an eye in retaliation, and where he puts out both eyes he shall 
lose one eye and indemnify the victim with half of his property. 
Where the culprit is poor, however, and unable to indemnify the 
victim he shall lose both eyes. Those assisting the culprit and tak- 
ing an active part shall be punished in the same way, while those 
merely prompting or contributing in some other way shall be 
scourged, shaved, and fined one-third of their property. 


Novel 94. Abrogation of the law relating. to the consulate. [Deest.] 


As Leo desires the annulment not only of detrimental laws but 
also of useless laws, he eliminates from the statutes the law rele- 
vant to the consulate. The consulate is no longer a glory of the 
State but an abject formality, and laws relating to it should be 
eradicated. 
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Novel 95. Concerning the displacement of soil from higher ground. 


Recalling that custom, which precedes all laws, originally gave 
rise to them, Leo sees the need for a new law. He decrees that 
where part of an upper field becomes detached and covers a lower 
tract, the owner of the latter cannot appropriate the new land with- 
out first giving the original owner the opportunity to recover it. 
Again, where two houses are adjacent and the higher falls upon the 
lower, the owner of the former may remove his materials; if he does 
not do so, they shall be forfeited by him and fall to the owner of 
the lower building. 


Novel 97. The judge shall swear the parties at the beginning of the 
process, and magistrates shall be sworn upon taking office. 


The civil law directing magistrates and parties litigant to be 
sworn, as above, is surely not contrary to the divine precept which 
forbids swearing. Leo, therefore, directs that the civil law remain 
in full force and that the judge on assumption of office and parties 
litigant on joinder of issue shall swear that they prefer truth to 
falsehood and will not leave the straight road to follow the crooked 
path of deceit. 


Novel 99. A plaintiff shall begin by taking the oath of calumny. 
[ Deest.] 


Leo wishes to revive the ancient rule compelling a litigant, who 
tenders an oath to his adversary, himself previously to swear that 
he is not prompted by fraud or malicious intent but merely wishes 
to ascertain the truth. At present, in neglect of the old law’s ob- 
servance, no oath is required of the plaintiff tendering an oath to 
his adversary. Leo decrees that the old law shall be hereafter given 
full force. 


Novel 100. Concerning slaves who marry free persons. 


The present Novel confirms as law what custom has established 
up to this time. This decree effects that where a freeman desires 
to marry a slave he must either become a slave himself or purchase 
the woman’s freedom. Where one cannot or will not purchase said 
freedom and concludes marriage, he shall become a slave; but in 
any case both he and his wife shall obtain freedom on the death of 
their master. Furthermore, where the man serves the woman’s 
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master, he shall receive an annual salary of two solidi and thus 
his servitude may be ended, along with his wife’s, when he has 
saved enough to pay the price initially agreed upon for the freedom 
of his wife. 


Novel 101. Concerning slaves living together in marriage where one 
of them obtains freedom. 


In direct connection with the preceding Novel Leo legislates 
further that where one slave’s spouse is liberated and desires to 
continue the marriage, that marriage will not continue to exist 
without being subjected to the same rules regulating marriages of 
free persons with slaves. Thus, the freed person shall either re- 
nounce his new freedom and be re-enslaved or bind himself to pay 
the price of his companion. Should he, on the other hand, disagree 
to this and attempt to free his companion by force, he shall be pun- 
ished by again being reduced to servitude. 


Novel 102. Concerning seashores where the space is insufficient for 
the placing of separate nets, and concerning the constraint to be 
exercised against those unwilling to cooperate. 


Where one’s land is not sufficiently extensive to permit stretching 
one’s proper nets, he shall be compelled to place them along with 
those of his neighbors; if any one of said owners is unwilling to co- 
operate, he shall be compelled to do so. 


Novel 103. Concerning those who utilize their lands in common for 
the spacing of nets. 


Inasmuch as such a partnership is so different from others, Leo 
decrees that, whether the maritime lands used in common be of 
equal or unequal dimensions, the owners of said lands shall divide 
the profits equally between them. 


Novel 104. Concerning the stretchings of nets which do not conform 
to the spacing required by law. 

Where the defendant in a dispute, as outlined in the rubric, is 
defeated, he shall remove his nets. He may, however, win the case 
by prescription, namely, if his nets have been stretched for ten 
years in the presence of the plaintiff or for twenty years in the 
plaintiff’s absence. A period of forty years shall be necessary for 
such title by prescription against churches, monasteries, other re- 
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ligious houses, and the fisc. In all of these cases, however, Leo 
also decrees that the plaintiff shall not be deprived of the income 
of his land for the reason that his claim was not allowed on account 
of the lapse of time required for prescription. 


Novel 105. Concerning a magistrate convicted of robbing the fisc. 


The penalty of the old law for such a crime was death for the 
principal and his accomplices. Leo repeals this law as being super- 
fluous and foreign to human reason and the spirit of judicious legis- 
lation. The new penalty, therefore, shall be deprivation of office 
and a fine of double the amount appropriated. Wealthy accom- 
plices shall be subjected to the same penalty, while the poor shall 
be scourged ignominiously, shaved, and exiled. 


Novel 106. Concerning the amount to which unendowed women shall 
be entitled out of the estates of their deceased husbands. 
According to the old law the poor unendowed widow received 
mere usufruct, and not ownership, of a certain portion of her hus- 
band’s estate according to the number of children from that union; 
she received true ownership only where there were no children. 
Leo considers these provisions absurd and decrees, therefore, that 
such a woman shall receive ownership of the portion to which she 
is entitled by the old law and that only in the case of her remar- 
riage shall she forfeit said ownership. 


Novel 107. A plaintiff wishing to introduce a criminal action must 
first confirm his good faith in writing. 


The restoration of the old law is Leo’s purpose in this Novel. 
The old law has ordained that persons bringing criminal actions 
must, prior to the joinder of issue, establish their good faith in court 
by stating in writing: (1) that they do not wish to take any im- 
proper advantage of their adversaries; (2) that they have not been 
convicted of a criminal offense; (3) that they know that they have 
not been prohibited from engaging in litigation; (4) that they 
have no intention of injuring their opponents. Leo invests this old 
law with full force and decrees that anyone desiring to institute 
criminal proceedings shall, before beginning litigation, observe what 
is prescribed. 
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Novel 108. Concerning one who does not appear in court after the 
first citation. 


In amending the old law which prescribed a certain form for 
those desiring to institute legal proceedings, Leo herein decrees that 
one who does not appear, either personally or through one author- 
ized to represent him, after a first summons has been served upon 
him, shall be notified a second time and even a third time. Where 
the defendant ignores all three citations and does not appear, with- 
out having been prevented by good cause, he shall have judgment 
rendered against him, even though he is absent, and shall not be 
entitled to appeal. These provisions, furthermore, are applicable 
to both parties so that, where the defendant appears and the plain- 
tiff fails to do so after having been duly cited and having no good 
cause, judgment shall be rendered against said plaintiff. 


Novel 110. After her marriage has been dissolved a woman should 
draw up an inventory of her dowry, the ante-nuptial donation 
and all remaining property of her husband; on producing said 
inventory she may introduce her claim for any loss to her prop- 
erty sustained at the hands of her husband, but in default of the 
inventory or other evident proof she can neither claim nor recover 
anything. 

The rubric adequately explains the Novel. The old law has 
already established such a rule, but it is no longer in force. Leo, 
therefore, absolutely renews this regulation and decrees further that 
the inventory shall be drawn up within three months and, if this 
is not done, that the fine prescribed by the ancient authorities 
against guardians shall be imposed in such cases. 


Novel 113. In the construction of balconies, which bear the name 
solaria, there shall be maintained an interval of ten feet separat- 
ing them from neighboring buildings, just as has been established 
for other structures. 


Leo recalls that the old law has already set the distance of twelve 
feet to be maintained between dwellings, but that it provides noth- 
ing for sun porches. He, therefore, establishes ten feet as the mini- 
mum limit between such solaria and neighboring buildings. He also 
adds that in repairing or remodeling one’s building the limit must 
be observed unless there is some right, such as prescription, author- 
izing him to disregard it. 
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Cases and Studies 


SCHIZOPHRENIC REMISSIONS * 


What could be more disappointing than the innumerable confer- 
ences and meetings in which Christian psychiatrists and psychologists 
put questions to the theologians? Despite the good will and common 
belief of those taking part, one gets the impression of a convention 
between deaf persons. Everyone states his own case but nothing 
results. The failure cannot be attributed solely to unavoidable diffi- 
culties in vocabulary, methods, or formal points of view. There is 
something more to it, we seem to be confronted with a pattern of 
civilization. 

—FAaTHER Pte, O.P. 

Today the tables are turned a bit from the situation which 
Father Ple describes, for theologians are putting questions to psy- 
chiatrists. My task, as I understand it, is to comment upon some 
of the recent ideas regarding schizophrenia with particular empha- 
sis upon remissions from this distressing illness. That this is an 
important assignment I can readily understand for the welter of 
claims and counterclaims for the new drugs and therapies might 
easily give the impression that the solution of the problem is at 
hand. 

Despite the importance of this task it is a relatively simple one, 
made more so by my almost complete lack of knowledge of the 
intricacies of theology. Having confessed this deficiency early, I 
need make no further reference to it. My only competence here is 
that of a clinician who has lived and worked with schizophrenic 
patients in various hospitals throughout the world for thirty years. 
During this time I have gained a great regard and affection for 
these people, for even though they be dilapidated and chronically 
ill, they still possess that great dignity of the human person. In 


* Paper given at the convention of the Canon Law Society of America, 
Philadelphia, Pennsylvania, October 25, 1960. 
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psychiatry we who live closely with these patients develop a great 
compassion for them; it is an awesome privilege to serve man when 
he is “ bereft of his reason.” 

Initially it is certainly not necessary to remind this audience 
that the congeries of symptoms which we call schizophrenia, or 
better, the schizophrenias, are among the commonest, most com- 
plicated, and least understood of all of the major medical disorders. 
These syndromes have in the past posed the greatest challenge to 
psychiatry and presently they are the central point of psychiatric 
research the world over. Though the genesis of these disorders 
remains unknown, it is certain now that more than one causal 
factor is involved. Though no specific cure for these illnesses is 
in sight, a wide variety of therapeutic approaches is being used 
in combination and seemingly making inroads in this formidable 
territory. This is not the place for us to go into the history of 
these disorders, but some background material might be mentioned 
in order to bring them into proper perspective. 

You will remember that in 1896 Kraepelin separated from other 
mental patients a group following an essentially deteriorating course 
and called their illnesses “ dementia praecox.”’ You will remember, 
too, that Bleuler found it necessary to rename this disorder “ schizo- 
phrenia ” since many psychiatrists were unwilling to make the diag- 
nosis dementia praecox in patients who were neither young nor 
demented. By schizophrenia Bleuler meant a group of psychoses 
“ whose course is at times chronic, at times marked by intermittent 
attacks, and which can stop or retrogress at any stage but does not 
permit of a full restitutio ad integrum.” It was characterized by a 
specific type of alteration of thinking, feeling, and relation to the 
external world. The term schizophrenia was used because the split- 
ting of the different psychic functions was one of its most important 
characteristics. For the sake of convenience, the word was used in 
the singular, although Bleuler realized that the group included sev- 
eral diseases. 

Kraepelin eventually wavered as to whether or not these illnesses 
necessarily must end in deterioration. He later modified his origi- 
nal pessimistic ideas and considered that many cases, for all practi- 
cal purposes, might be cured permanently, or at least arrested for 
long periods. He later, as Bleuler puts it, “ narrowed down his con- 
ception of this (latter) disease group in favor of the manic-depres- 
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sive psychoses,” or, in other words, he believed that many of those 
who did get well were basically not schizophrenic. Certain schizo- 
phrenic symptoms, Bleuler states, are present in every case, how- 
ever, and at every period of the illness, but they must attain a 
certain degree of intensity before they can be recognized with any 
certainty. For instance, he states that disturbances of association, 
which I shall describe later, are always present but not each and 
every aspect. 

Bleuler defined primary or fundamental symptoms, which are 
characteristic of schizophrenia, and secondary or accessory symp- 
toms of the same illnesses which, however, may also appear in other 
conditions. The primary symptoms as he described them are: (1) 
Altered association, i.e., a looseness or loss of continuity of associa- 
tion at times resulting in illogical thinking, blocking, bizarre ideas, 
and “ clang associations.” (2) Involvement of affectivity, indiffer- 
ence or a prevailing mood to which the individual may react with 
inappropriate emotion and later perhaps even a flatness or an 
appearance of no affect. (3) Ambivalence, loving and hating at the 
same time; ambivalence of feeling, loving and hating the same per- 
son; ambivalence of will, wishing and not wishing to perform a 
certain act. Later we can add a fourth “A,” autism or a tendency 
to fantasy and unreal thinking. The secondary or accessory symp- 
toms are hallucinations, delusions, illusions, and various somatic 
symptoms. 

One more direct quote from Bleuler’s work before we move on is 
important for the problem we discuss today: 


It is extremely important to recognize that they [the symptoms] 
exist in varying degrees and shadings on the entire scale from patho- 
logical to normal; also the milder cases, latent schizophrenias with 
far less manifest symptoms, are many times more common than the 
overt manifest cases. Furthermore, in view of the fluctuating char- 
acter which distinguishes the clinical picture of schizophrenia, it is 
not to be expected that we shall be able to demonstrate each and 
every symptom at each and every moment of the disease. 


Perhaps we should recall at this point a few brief statements of 
the onset, temporal course, and question of cure of the illnesses as 
seen by Bleuler. The onset he saw as usually an insidious one. 
Even in cases with acute onset, one is usually able to find earlier 
unrecognized signs of the disease. They may have shown character 
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peculiarities, hysterical or obsessive symptoms, etc. As to course, 
it is impossible to describe its variations. It may proceed insidi- 
ously or go on with repeated attacks, then remission and further 
deterioration between each attack. 

As to the possibilities of cure, Bleuler thought a clear concept of 
cure demands a restitutio ad integrum, or at least the “ status quo 
ante.” He thought he never released anyone from the hospital in 
whom he could not still see distinct signs of the disease. I call 
your attention, if you please, to the fact that he dealt mainly with 
hospitalized schizophrenic patients fifty years ago. He says: 


Even restoration to the “status quo ante” is not really cure since 
schizophrenics show signs of their illnesses before the episode which 
brings them to the hospital. However, one may speak of social cures 
or far reaching improvement. The more usual course is toward 
deterioration. No correlation has been found between the initial dis- 
ease symptoms and the severity of the outcome of the illness. 


I would like to interpose two statements at this point. The first 
is that what the earlier writers considered to be deterioration was 
not really deterioration and much of it was caused by the situations 
in the hospitals in which the patients were confined. The second is 
to note that while psychiatry has advanced markedly as an art and 
a science, schizophrenia still remains an enigma, despite world con- 
gresses devoted entirely to it, the last one as late as 1957. All of 
the participants in these groups labor long and hard and thus far 
have settled nothing, not even agreement as to definitions of the 
disorders. 

Before we discuss the most recent ideas concerning schizophrenia, 
perhaps we might consider the ecology of disease in general, for ill 
health at some time or other is one of the invariable accompani- 
ments of life. DuBos reminds us that 


Any change in environment demands new adaptive reactions and 
disease is the consequence of inadequacies in these adaptive responses. 
The more rapid and profound the environmental changes, the larger 
the number of individuals who cannot adapt to them rapidly enough 
to maintain an adequate state of fitness and who therefore develop 
some type of organic or psychiatric disease. 


Hippocrates wrote this in his Humors. He attributed disease to 
“especially the great changes and violent alterations both in sea- 
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sons and in other things,” and he again stated in his Regimen in 
Acute Disease, “The chief causes of disease are the most violent 
changes in what concerns our constitution and habits.” I think we 
can all agree that at present we are living in an era of marked 
cultural and economic changes and changes in our “ constitution 
and our habits.” 

Several other observations made by DuBos on the trends of dis- 
ease in general are worthy of our attention before we return spe- 
cifically to schizophrenia. ‘“ New environmental factors are intro- 
duced,” he says, “ by technological innovations, by the constant flux 
of tastes, habits and mores and by the profound disturbances that 
culture and ethics exert on the normal play of biological processes.” 
As examples of this, he asks who would have thought a generation 
ago that hypervitaminosis would be a common form of nutritional 
disease in the Western world; that cigarettes and X-rays would be 
suspect in certain forms of cancer; that detergents and synthetics 
would increase the incidence of allergies and that advances in 
chemotherapy would create a new form of staphylococcus; that 
alcoholism would be widespread in the Western world; and that 
doctors would be occupied with chronic illness, emotional disorders, 
and diseases of old age. 

With all of these things in mind, we may postulate that not only 
has the practice of medicine changed, but disease itself has changed 
and it is reasonable to suppose that the manifestations of mental 
disease have also changed, including those of schizophrenia. 

For some comments upon this, let us turn to Arieti, certainly one 
of the best informed of modern writers on the subject. We can agree 
with him that in the last few years there are changing aspects of 
schizophrenia in the symptoms and incidence of various types and 
even in the intensity of the symptoms. It is difficult to state spe- 
cifically whether the increase in mild cases is more apparent than 
real. The explanation is that with the greater understanding of 
psychiatry and many more psychiatrists, illnesses are being diag- 
nosed which earlier might have been missed. Until about twenty 
years ago there was not too marked a difference in the incidence of 
hebephrenic, paranoid, or catatonic forms of schizophrenia. Now, 
many hospital psychiatrists feel that the paranoid type of the ill- 
ness is the most common. In fact, from long experience in mental 
hospitals, I would like to say that today’s admission picture is quite 
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different from that which was seen even a decade ago. Paranoid 
schizophrenia, depressions, alcoholism, the disease of the aged, and 
characterological defects in the young now occupy the attention of 
hospital psychiatrists. One rarely sees a patient exhibiting hebe- 
phrenic symptoms and certainly the admission of a catatonic patient 
with stupor, waxy flexibility, and all of the trimmings is almost 
equally a rarity. There are many people with mild symptoms of 
schizophrenia who are difficult to categorize. One group diagnosed 
by Hoch and Polatin as having “ pseudo-neurotic ” schizophrenia, 
present pan-anxieties and pan-neuroses, i.e., an all prevailing anxi- 
ety structure that does not leave any life approach of the person 
free from tension. This does not mean one or two neurotic mani- 
festations, but the entire neurotic spectrum of hysterical mecha- 
nisms, obsessions, compulsions, etc. This picture shifts frequently 
and a number of these patients become frankly schizophrenic later 
on. There are other mild syndromes, such as the so-called schizo- 
affective types, the childhood schizophrenias, etc., but I shall not 
detain you further on this score. 

As to the course of these illnesses, there can be an acute attack 
of a few days or there can be a lifelong illness, while other patients 
exhibit an arrested disorder at a certain age. I shall not describe 
further aspects or other varied stages of these disorders for fear of 
becoming too clinical, and because I do not believe that is what you 
ask of me. I would like to state, however, that, although the schizo- 
phrenic syndrome is still indefinite and inconstant and probably 
always will be, there 1s today a more or less homogeneous core of 
knowledge which makes us recognize a schizophrenic person and 
leads us to some conclusions of prognostic value. The fact that all 
of this is not worked out exactly, or that one gets different opinions 
at different times from different clinicians, should not disturb us. 
Even the paranoid delusions in the United States, which are usually 
persecutory in cast, are different from the paranoid delusions ex- 
hibited abroad. More often the latter tend to be grandiose. 

Let me say one more thing before proceeding to answer the ques- 
tions posed to me. The advent of new drugs and new procedures 
has made a great difference in the treatment of schizophrenia, but 
drugs can never be the final answer to this illness. The New York 
State system looks for the readmission of 30% of the schizophrenic 
patients who are discharged on drug therapy. It is probable that 
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with better follow-up methods this rate could be reduced to 15%. 
Other states are not surprised at a 39-50% readmission rate of 
schizophrenics treated with drugs and released. New York authori- 
ties, like others of us, are worried about third admissions, for a 
number of these patients settle into chronic illness while some begin 
a series of admissions to and discharges from mental hospitals which 
will last for the remainder of their lives. I tell you this to indicate 
that the battle against schizophrenia is not yet won and to add 
softly, but surely, it will never be won by the single prescription of 
pills. With this as background material, we shall try to answer the 
questions asked of us. 

Before beginning, however, I should tell you that I was asked to 
comment upon different schools of thought regarding readmission of 
schizophrenic illnesses, the reasons advanced by each school for its 
opinion, the number and quality of adherents in each school, and 
my own opinion and the reasons for it. I know of no schools of 
thought regarding readmissions, nor do those whom I have con- 
sulted. I spoke of the old ideas that Kraepelin and Bleuler had 
that this was inevitably a chronic illness, but even they admitted 
the occurrence of remissions or lucid intervals. Some men have dif- 
ferent ideas about schizophrenia, some even question that such a 
congeries exists. Some speak of the unitary concept of schizo- 
phrenia, but none of these things concern the particular problem we 
are dealing with here. Except for situations akin to your own and 
medical-legal problems, clinicians do not pay particular attention 
to the question of “ responsibility ” in remission. In the instances 
mentioned they do. I believe most psychiatrists, myself included, 
would say each situation must be judged on its own individual basis. 
Personally, I believe there can be complete remissions; I believe I 
know of a number of them, particularly those which I have ob- 
served in wartime and also I know of a few in civilian life. I shall 
elaborate upon this, but first I would like to warn against the 
tyranny of terms such as schizophrenia and epilepsy and remind 
you that the manifestations of schizophrenia are modified by the 
background, the culture, the biological inheritance and the particu- 
lar circumstances of each individual patient’s life. There are no 
iron-clad rules which will apply to all cases. 
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QUESTIONS AND ANSWERS 
I 


Does schizophrenia take away all responsibility for a person’s 
action, even in its inactive stage? 

Answer: No, not all, with the admonition that it is extremely 
difficult to say whether, in a given case, the process has entered an 
inactive stage. When queried on this, Allers answers: 


I believe that a decision is only possible in retrospect. By this I mean 
if, after a period of apparent inactivity there occurs a new outbreak 
of manifest schizophrenic symptoms and particularly if this renewed 
onset shows a deterioration compared with the previous picture, I 
would agree that the process did not really come to a standstill but 
remained active in an insidious form. In such a case I would be in- 
clined to assume that responsibility had been abolished. 


Il 


Can a schizophrenic make a critical (in the Rotal sense) decision 
when he is “ not out of contact with reality ”? 


Answer: My own answer, and that of my colleague John Higgins, 
to this question is: This is dependent upon the definition or under- 
standing of “ out of contact with reality.” If an individual is very 
grossly disturbed in the affective and conceptual spheres of think- 
ing, no one would have any doubts about his inability to make a 
critical decision. However, it must be recognized that a man may 
be not so grossly out of contact and still have his thinking contami- 
nated by primitive ideation that a critical decision may not be 
possible. Allers agrees. He states the patient may seem adjusted 
and dealing with reality in an adequate manner and yet have suf- 
fered a considerable diminution of adaptability which only comes 
to the fore under certain conditions. Allers relates this to the first 
question and says, “ Now if he later falls back on an outspoken 
schizophrenic state I would maintain again that the process did not 
cease, in fact, to such a degree that such an individual aed be 
credited with full responsibility.” 


III 


Can a person be correctly diagnosed as a schizophrenic and then, 
after treatment or favorable environment, recover to a point where 
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he can be responsible for a serious contract and even later relapse 
into the active stage in which he is not responsible? 

Answer; Our answer, basically, is yes to both questions, but with 
the qualification that we do not as yet know the lasting effect of 
treatment by psychotherapy or drugs (vide statistics from New 
York and those patients who relapse shortly after stopping their 
medications). Allers does not believe that cases which respond well 
to psychotherapy are of the same nature as those, which, in his eyes, 
form as it were a nuclear group and which he thinks may have some 
organic cause. Langfeldt, member of the Papal Academy of Sci- 
ences, agrees. Allers is of the opinion that if a person is known to 
have passed through an episode of schizophrenia and recovered, 
either in consequence of treatment or by a spontaneous remission, 
he and all others involved should be warned that before making a 
decision which would engage him for life, he ought to undergo a 
most careful psychiatric examination—not just “ see a psychiatrist,” 
but be carefully studied by one or more, or better yet, in a hospital. 
He holds, as above, that a relapse into an active stage of the disease 
should be viewed as indicative of continual presence of the process. 


IV 


Could a remission (psychiatric sense) be the same as a true lucid 
interval (canonical sense, recovery to a stage in which a person is 
responsible for a grave decision which will bind him for the future 
fulfillment of his actions) ? 

Answer: Yes, it is possible or even probable, but it must be re- 
membered that psychiatrists sometimes speak of remission in a rela- 
tive sense, i.e., able to leave hospital or socially improved. In short, 
a mere notation on a hospital chart that a patient is “ in remission ” 
should not be acceptable as proof that a person is capable of a criti- 
cal decision. 


V 
Who says that schizophrenia takes away the power of a rational 
act? 


Answer; This question is hard to fathom. In a general way, most 
psychiatrists agree that clinical schizophrenia in its advanced stage, 
intrudes upon, or removes completely the power to think rationally. 
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If this question pertains to the psychology of thinking, it is a big 
one indeed. Higgins notes that, in a somewhat oversimplified sense, 
psychoanalytic theory would hold that thinking is one of the au- 
tonomous and unlearned functions ascribed to the ego but that it is 
both in the service of, and open to influence by, the mechanisms or 
processes conceptualized as instinctive drives. On the basis of such 
framework certain illness processes and certain psychic mechanisms, 
like regression, can be understood as affecting the thinking processes. 


VI 


Are there grades or stages of schizophrenia which permit of a 
rational act? 


Answer: “ Rational acts” is in some ways an ambiguous term. 
Rationality does not exist apart. If it is used here in a general 
sense, it is oversimplified and it calls for important distinctions. 
There is implied here that there is one undifferentiated power of 
rational conduct which is either unimpaired or not. But rational 
acts mean one thing in one instance and another in another. Ra- 
tional behavior is not singly dependent on mentation and its sound- 
ness, but may exert in regard to one type of situation and be absent 
in another. The decisive question is that of motivation, as it is in 
normality. A person may act rationally in many respects and fail 
to do so when he is swayed by prejudice, passion, or other factors. 

That a person behaves rationally under average conditions is no 
proof of his being rational in all respects. A man who appears 
normal in his usual environment may quite well prove to be abnor- 
mal in stressful or out of the ordinary situations (Goldstein’s cata- 
strophic situations; persons with limited mentality). I might men- 
tion here that, even in some of those questions in which a man may 
be regarded as legally sane, some emotion-laden situations may 
mitigate his responsibility—marriage is a stressful situation for a 
schizoid individual, as is the mere fact of living with a woman. It 
is well known that the birth of a baby is a highly emotion-laden 
situation for many men, particularly for those under emotional 
stress. 
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Vil 


Granted that grave symptoms which are active denote unmistaka- 
bly the inability of a person to enter a valid contract, is it medically 
certain or still a theory that a long period of insidious onset has 
preceded the first recognizable symptoms? 


Answer: There were some of these illnesses made manifest in 
wartime, when, after approximately one hundred days of combat, 
patients broke with an acute reaction which cleared rapidly (“ three 
day schizophrenia ”’). All symptoms of acute illness disappeared 
quickly, but it is probable that these patients all “ had the makings.” 
The question is who is observing, or recognizing, the first symptoms. 
Subtle signs and symptoms may long precede gross signs and symp- 
toms. This is recognizable in treatment in military service today 
when certain prodromal symptoms are regarded as serious and the 
individual is treated before he breaks: What is the meaning here 
of the question, “ Is it still a theory? ” The long onsets are empiri- 
cal phenomena, not private notions held on the basis of prejudice. 

Allers, in addition to holding an affirmative answer here, states 
that careful search for traits of abnormal character will always 
bring to the fore abnormal actions having existed long before the 
“ break ” when the situation becomes perfectly obvious to everyone. 

Here we would pause to note also that ecclesiastical tribunals, 
like doctors, must be careful of the way their questions are formu- 
lated. If you ask a lay person about symptoms of mental illness 
and illustrate the question by mentioning hallucinations, etc., you 
may create a prejudicial attitude: the witness will automatically 
come to the conclusion that only very gross symptoms should be 
reported and most probably omit important observations which he 
would have reported but which he now considers irrelevant. 


VIII 


Does a diagnosis of schizophrenia, even one correctly made, war- 
rant the judgment that a person will never again be able to act in 
a responsible manner? 

Answer: No, as above. Here, I understand, I have been mis- 
quoted. It was Doctor Allers who stated, “I too have seen cases 
where normality has been restored by psychotherapy, but I must 
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admit that for one reason or another I never considered these people 
schizophrenic in the strict sense of the term.” 


IX 


What is the significance of deterioration over a long period, fol- 
lowing a diagnosis of schizophrenia? 

Answer: The patient is retreating further inward and operating 
on a lower or more primitive level. This question needs to be ampli- 
fied. Deterioration may suggest the individual’s adverse response 
to treatment maneuvers, like long-term hospitalization. 


x 


What symptoms enable one to distinguish a manic-depressive 
attack from a schizophrenic attack? 

Answer: A long-term view of the patient’s life is required here. 
The clinical symptoms may be found in any textbook of psychiatry. 
Alterations of mood from elation to depression are indicative but 
not necessarily diagnostic of manic-depressive illness and many epi- 
sodes originally thought to come into this category later are seen to 
be schizophrenic. 


XI 


Is the catatonic type clearly and definitely distinguished from the 
hebephrenic? 

Answer: When the illness is full-blown, yes, but these categories 
only represent constellations of signs and symptoms; they are not 
exact and exclusive, as I mentioned earlier. 


XII 
Can the length of time of the onset be determined by the violence 
of the symptoms, or in any way? 
Answer: No. What is required is a good history skillfully elicited. 


There is one question which we might now: turn about and ask of 
you. Does this have any bearing on the situation under discussion? 
If it does, it answers many of the above questions. Canon 2201, § 2, 
reads in translation: Those who are habitually insane are held to be 
not capable of committing a crime even though they have lucid 
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intervals or appear to be sane in certain reasonings or actions 
(Habitualiter amentes, licet quandoque lucida intervalla habeant, 
vel in certis ratiocinationibus vel actis sani videantur delicti tamen 
incapaces praesumuntur). 

On the basis of this canon, could one argue that a person who has 
had a schizophrenic episode and after a remission has another falls 
under this canon? That is, his “lucid interval” does not abolish 
his illness, since the reappearance of the disease proves the per- 
sistence in a latent form of the basic alteration. If this rule is valid 
here, is it valid for any responsible action? The problem may come, 
I suppose, on the meaning of the term habitualiter. Does this have 
a narrow meaning or is it capable of a wider one, according to which 
habitualiter would refer to a persistent alteration of the personality, 
however long or short the lucid interval be? Since one usually does 
not find definite reason for the renewed outbreak after a remission, 
one is entitled to assume that the process was still present. This 
argument would seem to hold if one assumes that schizophrenia is 
a result of a particular type of infantile experience, for if these are 
assumed to be influential factors in the illness they are still opera- 
tive when the new outbreak occurs. 

In closing I would like to assure you that no one is more pain- 
fully aware of the gaps in our knowledge of schizophrenia. That 
these deficiencies will be overcome in the future is a fond hope. The 
physician came late on the scene in the treatment of mental illness 
and he has a lot of ground to cover in order to make up for this 
tardiness. That present day widespread research in all phases of 
the illness will bring results is something devoutly to be wished for. 
Until then we can only answer your questions as we have above, 
respectfully reminding you always that these are real people who 
are ill and real people can only be put into categories, whether 
psychiatric or theologic, by Procrustean methods. 


Francis J. Bracetanp, M.D., Se.D. 


Tue Institute or Livina 
Hartrorp, CONNECTICUT 
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THE LAWS OF TRAINING IN THE 
APOSTOLIC CONSTITUTION 
SEDES SAPIENTIAE * 


IV. THE Execution or THE NEw LEGISLATION 


A. Responsibility for the execution 


This legislation shows a definite tendency toward greater central- 
ization on the part of the Holy See and on the part of the highest 
government of the various institutes. Although the Sacred Congre- 
gation of Religious has always governed religious life under every 
aspect, including the education and the studies of members of insti- 
tutes,1%5 the extension of this intervention in the direction of their 
life, the very infrequent practice of any active participation in their 
affairs through the initiative of the Congregation, and the limited 
and not too well defined duty of superiors to report to the Holy 
See all indicate that religious were very much on their own. The 
new statutes leave no doubt concerning the intention of the Holy 
See on this point.1%* 

“ The excellent work of the training of the young men and their 
program of studies . . . require the constant vigilance of the Apos- 
tolic See itself.” 187 Now the Congregation of Religious has “ the 
duty ex officio to enforce with every care the execution of the Gen- 
eral Statutes.” 18° The execution of the Apostolic Constitution will 
require a development of a definite jurisprudence in the interpreta- 
tion of the Sedes Sapientiae. The office or function of interpretation 
was therefore entrusted by the Roman Pontiff to the Congregation 
of Religious.4%® Without this power, its executive activities might 
be unduly hindered or unnecessarily slowed up. 

The new legislation demands a certain degree of co-operation 
with the other Congregations in its execution. But the clause 


* The first part of “The Laws of Training in the Apostolic Constitution 
Sedes Sapientiae ” appeared in the April 1961 number of THE Jurist. 

135 Canon 251. 

136 Cf. art. 18; 19; 23, $3; 48, $2. 

137 N. 8. 

138 Art. 18, § 1. 
139 N, 40. 
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“whose competence might be involved under other aspects,” !*° 
found in the official English translation, which states the grounds 
on which co-operation would be necessary, might not be entirely 
correct from a canonical point of view. The original Latin text re- 
fers to “interesse ” rather than “ competence ” of the Congregations. 
In any case, this passage of the law must not be interpreted in the 
sense that other Congregations have some title of competence in 
matters which pertain to the States of perfection as sucli. 

It would seem that the clause “ after conferring with the other 
Sacred Offices ” 141 belongs more properly in the previous article. 
Here there is question of the executive function of the Congregation 
of Religious, a function which does not seem to require any con- 
ference or consultation with others. In article 17, however, the 
legislative and interpretative functions are involved. For these 
functions consultation could, at least on occasion, be in order. 

To enable the Congregation of Religious to enforce the execution 
of the General Statutes and other pertinent legislation, the law per- 
mits the Congregation to employ “ canonical means if the matter 
calls for it.” 142 This clause can be understood in the sense of that 
coercion which is a part of an executive function, and with which 
the observance of the law is enforced administratively. Coercion, 
generally, means a penal function, and refers to canonical punish- 
ment, but this is not intended here. Hence the article did not use 
the term “ remedies’ but “ means.” Here there is something not 
common in the Church’s legislative and executive practices: a 
Roman Congregation is entrusted at once with the normative, in- 
terpretative, and executive functions. 

The execution of the law is entrusted to the Congregation not 
in a general way, as the ecclesiastical common law is placed terri- 
torially under the general supervision of the local bishop,!** but in 
a very active way. This explains the content of § 2 of article 18, 
where specific means to carry out the law are mentioned. Such 
specific listing of means is in a way novel, and although objections 
were raised against this in the earlier drafts of the Sedes Sapientiae, 


140 Art. 18, $1. 
141 Art. 18, $1. 
142 Art. 18, § 1. 
143 Cf, canon 336. 
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it was retained in the promulgated text. The part to be played by 
the Congregation in the execution of the new legislation is more 
than mere supervision; it must take the initiative, although with 
due prudence and moderation. 


B. Means to be employed 


The law does not leave to chance or to the choice of the Congre- 
gation of Religious the measures to be employed in order to enforce 
the execution of the General Statutes and of other pertinent legis- 
lation; it lists two kinds of means: periodic reports and inspec- 
tions.1*4 

No one will be inclined to question the right of the Congregation 
of Religious to exercise by itself direct and immediate vigilance and 
inspection over the training in the States of perfection. But it 
seems that the Congregation, at least under ordinary circumstances, 
will commission or leave the exercise of this right to the general 
curia of each institute, provided the proper accounts and reports 
are periodically sent to the Congregation. In a way, therefore, 
written reports will be of greater practical importance for the 
ordinary conduct of the centers of training than the inspections, 
which will be rare. 

Written reports are necessary because of the impossibility of in- 
quiring into all phases of training. Experience has shown that an 
evaluating checklist or questionnaire is of value in the degree that 
it is specific. The checklist serves as a reminder to superiors and 
administrators that the policies and principles of training as out- 
lined in the various sources are to be effectively administered. Ad- 
ministrators may not relish preparing these reports, but if they are 
properly designed they can serve as a valuable self-evaluation for 
the local, provincial, and general administration. 

The decree Quo uberiore of the Sacred Congregation of Semi- 
naries, dated February 2, 1924,145 quoted in Sedes Sapientiae in a 
footnote to article 18, § 2, 1°, contains the norms for the report on 
the diocesan seminaries and the questionnaire to be used. Even 
though it is mentioned in a footnote of the apostolic constitution, 
it does not auply to the States of perfection. The decree of 1924 
required a report to be given every three years. Such was also the 


144 Art. 18, § 2. 
145 AAS, XVII (1925), 547-551. 
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norm stated in the early drafts of Sedes Sapientiae. But the opin- 
ion of Canonical experts, consulted at the time, prevailed. They 
felt there was too much legalism in requiring a report every three 
years; they recommended instead a quinquennial report. 

The General Statutes do not determine the frequency of the re- 
ports, but only state that “periodic reports concerning the triple 
aspect of training” must be given.14* It is understood, however, 
that the Congregation of Religious will ask for a quinquiennial re- 
port.4? The reason given for this report every five years is that 
it will coincide with the general report to be made by all institutes 
to the Congregation of Religious, thus saving them unnecessary 
added work. The Congregation of Seminaries itself has also 
changed its practice from a triennial to a quinquennial report, 
which coincides with the report to be submitted by the local 
ordinaries to the Consistorial Congregation. 

An indication of the kind of questionnaire to be used in the 
quinquennial report may be found in the questionnaire sent to all 
superiors general by the Congregation of Religious on June 10, 
1944.148 

Another measure to be used in order to enforce the execution of 
the common and particular law approved by the Holy See for the 
training of clerical students is inspections.4® The Holy See has 
purposely avoided in the Sedes Sapientiae the use of the term 
“ canonical visitation ” which is usually interpreted to imply some- 
thing extraordinary, and perhaps of a somewhat disturbing nature. 
The Congregation of Religious seems inclined to imitate in this 
matter what the Congregation of Seminaries does. It will appoint 
“inspectors ” of studies who, even outside particular and urgent 
cases, will on occasion or perhaps even regularly inspect the re- 
ligious seminaries, whether of an entire institute, or of all the insti- 
tutes in a certain country or region. One can hardly fail to 


146 Art. 18, $2, 1°. 


147 Gutierrez, “Introductio in Constitutionem Apostolicam ‘Sedes Sapien- 
tiae,’” CpR, XXXIX (1958), 40. 


148 Cf. Enchiridion de Statibus perfectionis, n. 382. 
149 Art. 18, § 2, 2°. 


150 Pugliese, “ Adnotationes,” Monitor Ecclesiasticus, LXXXI (1956), 598, 
note 76. 

















CASES AND STUDIES 379 


notice that this norm indicates a certain insufficiency on the part of 
written reports. The regular practice of many universities of visit- 
ing their affiliated schools has shown that often the reports of these 
schools do not clearly and objectively express the circumstances and 
conditions or academic qualifications of the students, professors, and 
of the institution itself. Therefore, inspection must be employed 
“for the verification and for the completion of” the written re- 
ports.154 

Inspections are an application of the institute of the apostolic 
visitation in the serious matter of training, but in a very moderate 
way and as a normal practice lacking the strangeness of an extraor- 
dinary apostolic visitation. At times it will consist in the inspection 
of the library, museums, etc.; at other times, a delegate will preside 
as chairman at the ordinary final examinations. The inspection 
and visitation of some centers could take place also in particular 
abnormal circumstances. 

There are good reasons for the Church to show great solicitude 
in the training of clerics in the States of perfection. Since the law 
has declared solemnly that the schools of religious are public 
schools so far as canonical effects are concerned,!*? it is clear now 
that they are not centers of the religious institute alone looked at 
as private family or domestic schools, but are institutes of the 
Church. The clerical state is of divine institution; 15* therefore, it 
is to be expected that the Church carefully follow what pertains to 
the right and complete instruction and formation of clerics, as the 
times demand. The religious State of perfection is a public state 
that pertains to the public constitution of the Church; canonical 
persons are adequately divided into secular and religious clerics.1** 

All centers of training in the States of perfection have some type 
of evaluation in the annual visitation by the provincial superior or 
school supervisor. When the visitation or evaluation is well organ- 
ized and extensive, consisting of detailed written reports on the 
religious life, administration of the house and school, finances and 
budget, augmented by interviews with all the members and a visit 


151 Art. 18, $2, 2°. 
152 Art. 41. 

153 Canon 108, § 3. 
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to the individual classrooms, it can be a most effective means of 
learning whether the program of training is faithfully carried out. 

Inspections have proved to be most useful means to raise and 
keep high the standards of any center of training. Hence, neither 
religious nor other States of perfection should resent the interven- 
tion of the Holy See in their formation. Those charged with the 
responsibility of training in the States of perfection and those ac- 
quainted with the history of education and formation in the re- 
ligious life know that all the strength and consistency of the re- 
ligious is principally derived from their immediate dependence on 
the Holy See: the more efficacious and immediate is their de- 
pendence, the more fruitful and productive is their work. Actually 
there is no reason to resent such intervention, especially since in 
fact it is so infrequent. 

In practice it would seem desirable that such inspections take 
place more often. Recent experience in the United States of 
America proves that visiting teams for the evaluation of the school 
program and achievement from accrediting associations have en- 
couraged, and have helped to maintain, high standards.*> Self- 
evaluation, which is the first and most important stage of inspec- 
tions,* has a particular significance in the academic accreditation 
of seminaries. It is important to restate what the objectives really 
ought to be, without allowing the current limitations of staff, li- 
brary, and other resources to become permanent. Frequently a 
good inspection might be the first occasion for a thorough discussion 
of the purposes of the seminary, its program, and admission policies. 

If it is permissible to take counsel with and to accept the example 
of outsiders, the methods of American accrediting associations could 
help in no small measure the work of the inspections. The evaluat- 
ing teams of the associations, or even of the ecclesiastical organiza- 
tions themselves, are too often dreaded. They should be welcomed 
as colleagues. The personnel in charge of the center of training 
should prepare a complete, objective report; this will help them to 
understand their own school better, accepting the visit as a kind of 
challenge coming, so to speak, from themselves, with the purpose of 


155 Cf. Bouwhuis, “ Academic Accreditation of Our Seminaries,” The Homi- 
letic and Pastoral Review, LX (1959), 134-140. 


156 Cf. Middle States Document n. 2.35, “How to conduct an institutional 
self-evaluation.” 
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making their center of training the best possible instrument, accord- 
ing to the mind and the express norms of Sedes Sapientiae. 

Inspections are the common practice of all good school systems 
at the present time. The National Council for Accreditation of 
Teachers Education of Washington, D. C., the accrediting agency 
for teachers education since July 1, 1954, had revisited by the 
spring of 1959 about 25 or 30 of the institutions that were among 
the original 282 members, and it is committed in its policies to re- 
visit all the institutions as rapidly as possible. Within a reasonable 
period of time the 282 members, plus whatever new ones apply, 
will be evaluated by the Council. During the academic year of 
1958-1959 some 48 institutions were evaluated. About half of these 
were new, while the others involved revisitation of institutions al- 
ready accredited.15* 

Article 18, §2, 3, might appear to be superfluous. It counts 
among the measures to be employed “ other particular interven- 
tions in those things which pertain to the regimen of the training it- 
self.” The norm is rather general and no one could question the 
right of the Congregation of Religious to do this. Yet this state- 
ment of the law serves to indicate and to confirm the complete con- 
trol to which the centers of formation in the States of perfection 
should be subject, because of their public character in the Church. 


V. ParTICULAR STATUTES 


For the sake of clarity it must be noted that the title of this ar- 
ticle in the official Latin text reads as follows: “ Statuta peculiaria.” 
In the earlier drafts of Sedes Sapientiae the word particularia was 
used, but it was replaced in the final draft by the word peculiaria 
which has a more precise meaning. Particularis, according to 
Forcellini, is the opposite of universal.45* It is therefore correct to 
call the by-laws of the institutes, to which article 19 refers, “ par- 
ticular statutes”’; however, the term peculiaris, besides including 
the concept of not being common or universal, indicates that these 
statutes are something especially adapted to the individual char- 
acter of each institute, that they are private and not public in their 
juridical nature, and that they belong to one and not to another in- 
stitute.2 


157 Cf, Bulletin NCEA, 1959. 
158 Lexicon Totius Latinitatis, ad v. particulars. 


159 Cf. Forcellini, op. cit., ad v. peculiaris. 
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The statutes under consideration in article 19 are called “ Ratio 
institutionis praesertim Studiorum ” in § 1, but only “ Ratio Studt- 
orum” in §§2 and 4, and simply “ Ratio” in §3. In the early 
drafts of the apostolic constitution they were always referred to as 
“ Ratio Studiorum.” The words “ institutionis praesertim” (insti- 
tutionis refers to Ratio, and praesertim to Studiorum) were added 
in § 1 for the express purpose of clearly stating the complete idea 
and goal of the apostolic constitution, which is the total training 
of the clerical students in the States of perfection, and in order to 
maintain the correct tone throughout the entire article. 

That such is the mind of the law was made perfectly clear in the 
norms sent by the Congregation of Religious to all the supreme su- 
periors of clerical institutes on March 12, 1957. In the first remark 
that serves as an introduction to the norms, it is stated that the 
norms are given for the drawing up of the Ratio Studiorum, namely, 
of the program of studies or intellectual instruction; not for the 
drawing up of the program of training or spiritual formation under 
the threefold religious, clerical, and apostolic aspect, a program 
which also, according to article 19, § 1, all institutes must have and 
observe.! 


A. Nature and need of statutes 


According to the General Statutes “ each Institute must have and 
observe, besides the common legislation, its own program of train- 
ing, especially of studies, properly adapted to the particular needs 
and circumstances of the institute.” 1* 

The nature of this program of training is suggested by the title of 
this section: “ Particular Statutes.” The term statutes refers, in a 
proper and strict sense, especially in modern law, to the by-laws 
which organizations without the power of jurisdiction, or without 
making use of such power if they have it, adopt for their own bene- 
fit, or it may refer to those by-laws which are imposed by a higher 
authority over any collegiate moral person but without the char- 
acter of strict law.'®* The Code of Canon Law generally uses the 
term statutes in that sense.1® 


160 “ Acta et Documenta,” CpR, XXXIX (1958), 7. 
161 Art. 19, $1. 


162 Cf. Cicognani, Commentarium ad Librum I, p. 358; Dicttonaire de Droit 
Canonique, ad. v. Statuts. 


163 Cabreros, Estudios Canonicos (Madrid: Coculsa, 1956), p. 52. 
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The essential note of statutes is that their norms constitute a 
body of directives sufficiently general and organic to be capable of 
regulating the entire internal or external life of a collective entity, 
or at least some of its principal functions. A single isolated norm 
could be called a constitution, edict, precept, or rule, but not 
statutes. 

Statutes may have different sources of origin. Here, according 
to Sedes Sapientiae, their remote origin is the direct command of 
the Holy See,#*> and their immediate source is the supreme au- 
thority of the institute.?® 

To common or general statutes particular ones are added. The 
jurisprudence of or legal reason for the statutes is this: efficacious 
government requires specific norms and directives of the life of the 
organization; superiors cannot be satisfied with first principles and 
only general directives. Things which flow from the nature of the 
society itself, the general norms of jurisprudence, and the existing 
general laws must be adapted and applied to daily living according 
to the spirit of the institute, social requirements, and the demands 
of group coordination. No superior can abdicate the duty to direct 
expressly and positively. According to the norms of article 20, § 1, 
superiors have no choice in this matter now. 

A clear distinction must be made between the common or general 
statutes and the particular statutes which are proper to each insti- 
tute and which are the indispensable means of applying what is 
common to all institutes to specific circumstances and cases as de- 
manded by the nature and ends of each individual institute. There- 
fore, the particular statutes or programs of studies are considered 
by the General Statutes as a suppletory source. They are necessary 
because the broad rules of the General Statutes are not sufficient; 
not even all the norms possibly issued by the Congregation would 
suffice, for these must be limited in number, and cannot be specific 
enough for the ordering of the life of all Institutes in keeping with 
their particular characteristics, ends, and circumstances. 

The remarks of Dukehart }** on the general need for particular 
statutes are very pertinent. A third source, he says, which we have 


164 Cabreros, op. cit., p. 52. 
165 Art. 19, $1. 
166 Art. 19, §3. 
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for improving our seminaries as educational institutions is the 
publication of statutes in each seminary. The source of these, of 
course, will be the Code of Canon Law, the prescriptions of the 
Holy See, tradition, and the special work of the seminary, which 
may be missionary, teacher-training, etc. The statutes should very 
carefully define the administration, the curriculum, the teaching, 
policy on admissions, etc. It is surprising how few seminaries have 
statutes in a form readily available to members of the faculty. In- 
ternal peace and harmony as well as efficient administration depend 
in great measure on well defined and published statutes. 

Concerning the use of particular statutes in the past, all are fa- 
miliar with the Ratio Studiorum of the Society of Jesus and the 
Christian Brothers’ Conduct of the Schools, statutes which have 
brought unity of aims and methods without stifling individuality, 
and which have served generation after generation in their old and 
new editions. Such norms eliminate much doubt and indecision on 
the part of the directive personnel, promote efficiency at all levels in 
the centers of training, and keep activity in line with the religious 
and educational objectives. As far back as the thirteenth century, 
programs of clerical studies were inspired by and received great 
impetus from the establishment and organization of general centers 
of studies and universities.1®* 

The Code of Canon Law expressly prescribes in canon 1357, § 3, 
that every seminary must have its own by-laws. According to 
Langasco, 1®° this canon, which refers to both discipline and studies, 
according to the prescriptions of canon 1369, § 1, contains a precept 
which binds religious clerics by analogy. The same opinion was 
maintained by Zacharias a S. M.1*° Nevertheless, it should be noted 
concerning canon 1357, § 3, that the 1946 and 1950 drafts of Sedes 
Sapientiae contained in the closing paragraphs of the instruction (as 
it was then called) a reference to this canon, and added that in order 
that the States of perfection be not deprived of norms for govern- 
ment and discipline, they should also have a program of studies and 
by-laws. The promulgated text of Sedes Sapientiae, however, does 


168 Cf, Langasco, De Institutione Clericorum in disciplinis inferioribus (Vati- 
can City, 1936), p. 107. 
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not refer to this canon as a source or in any other way. Therefore, 
canon 20, which contains the norms for supplying lacunae is not 
needed here; analogy is superfluous and unlawful when other di- 
rect norms exist. 

At the same time the same reasons that exist for the general law 
to prescribe the drawing up of by-laws for diocesan seminaries are 
valid, and with no less urgency, in the case of the States of perfec- 
tion. These subordinate statutes of training, subject to the com- 
mon norms, impose by way of interpretation and application of the 
general law a more detailed and perfect ordering of matters accord- 
ing to the peculiarities, history, and particular end of each insti- 
tute. Since the centers of training of the States of perfection are 
public and therefore endowed with the right to conduct public 
studies with public effects, it is necessary that they have and ob- 
serve particular statutes. A center of studies can hardly be said to 
be “ rite instructa”’1™ if it lacks these most important norms. In 
small institutes it will be sufficient to have one program of Studies 
for all. In the large ones, however, that have many provinces lo- 
cated in different parts of the world, it will be necessary, in addi- 
tion, to draw up more particular statutes for each province or 
region. 


B. Approval of the statutes 


The apostolic constitution prescribes that a program of studies 
and of formation and piety be submitted to the Holy See as soon as 
possible.'*? This imposes on the Congregation of Religious the obli- 
gation to examine, to correct, and to approve the programs. Ac- 
cording to § 1 of article 19, this program must be submitted as soon 
as possible. By letter of March 12, 1957,1"* the Congregation of 
Religious decreed that every institute should send to the Holy See 
its program of training, especially of studies, during the course of 
1957. Since even this delay and this extension of time was found to 
be too short a period of time for such an important task, the entire 
year of 1958 was later announced to be tempus utile for submitting 
the program to the Holy See.!** 


171 Canon 587, § 3. 
172 Cf. art. 19, § 1. 
173 Prot. n. 2090: 43. 


174 Cf. Gutierrez, “ Introductio in Constitutionem Apostolicam ‘Sedes Sapi- 
entiae,”” CpR, XXXIX (1958), 40. 
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During the 1950 General Congress of the States of Perfection in 
Rome, the concern was expressed that it would be perhaps more 
prudent not to have to submit the program of training to the ap- 
proval of the Holy See, lest by the appositio manuum of the Roman 
Pontiff each institute would be deprived, for the future, of the right 
to revise and rewrite it according to their current needs and par- 
ticular circumstances.1*> That legitimate and prudent desire was 
given due consideration in the preparation of Sedes Sapientiae and 
it was partly granted, that is, to the extent that the public char- 
acter of the centers of training allows. 

The approval or recognition of the program by the Congregation 
of Religious does not make it a pontifical law; it retains its own 
original character of particular law of the institute. The act of the 
Congregation is of a rather negative character; the approval given 
is one in forma communi, which is the equivalent of a Nihil Obstat. 
Purposely Sedes Sapientiae uses here the phrase, “which is to be 
submitted to the Holy See as soon as possible.” It speaks only of 
an implied right of the Congregation to be informed of the con- 
tents of the program with the consequent authority to ask that any 
necessary changes be introduced; but no official action is taken to 
make the program a law of the Holy See. Furthermore, superiors 
may ask to have the program of training approved only ad erperi- 
mentum; this seems to have been adopted as a policy, except for 
well established and venerable institutes with a well tested tra- 
dition. 


C. Conflicts of law and changes 


The program of studies of an institute “may not derogate from 
the common legislation, unless in particular cases something else be 
expressly provided for or allowed.” 1** This norm is simply an ap- 
plication of the general principle of jurisprudence according to 
which a subordinate authority has no power to interfere with the 
law enacted by his superior. Canon 489 cited here does not seem 
to refer directly to that principle, except by implication, in that it 
states that constitutions and rules contrary to the common law are 
abrogated, while those not contrary to the common law remain in 
force. This is not exactly the case with article 19, § 2, which speaks 


175 Cf, Zacharias a 8. M., Acta et Documenta Congressus, III, 347. 
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of new programs of studies. Nevertheless, the norm serves as a 
guiding principle for existing programs of studies, which must ac- 
cordingly be revised before being submitted to the Congregation of 
Religious. Any contrary provision must be authorized by the Holy 
See; likewise, permission for norms contrary to Sedes Sapientiae to 
be introduced in any program of studies can be granted by the Holy 
See alone. 

The particular program of studies drawn up for a province, region 
or independent house, which needs to be inspected and approved by 
the supreme superior with his council, must respect and conform to 
the principal regulations of the program for the whole institute. 
More than enough leeway is allowed here for the particular needs 
and special circumstances of a province, region or independent 
house; the law prescribes only that the principal regulations of the 
program of training for the entire institute be observed; and even 
concerning those norms, an exception may be made for a good rea- 
son, if it does not touch norms “which are deemed necessary for 
its unity and stability.”17 In matters regulated by the program 
for the whole institute, the particular programs can be more strict 
and demanding, but never more liberal. 

Generally speaking, statutes may be according to, beyond, or 
against the law. In Sedes Sapientiae statutes against the common 
law are excluded, although exceptions are possible. In most cases, 
statutes are simply beyond the law, for they are a means to com- 
plete, determine, and apply the common law to more definite cir- 
cumstances and needs. At times they regulate points not touched 
by the common law. 

Statutes are said to be against the common law when they con- 
tain incompatible prescriptions, those which cannot stand except by 
some derogation from the common legislation.17* These concepts, 
so frequently found in the law and not too difficult to understand, 
are not easily applicable to the concrete cases considered in the 
statutes. For one thing, statutes which prescribe something that 
the common law forbids only negatively by not authorizing it are 
not, in the strict sense, contrary to the common law. That is not 
enough to say that the statutes are contrary to the law; more is 
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necessary. For the statutes to be contrary to the law, the law 
should contain a general and positive prohibition that closes the 
door the statutes attempt to open. Statutes against the law can 
be enacted only by those who have the power to derogate from the 
common law which the statutes contravene, or at least consent of 
such authority must have been obtained first. Without the inter- 
vention of the higher authority, such statutes would be totally null 
and void. 

Since neither the Code of Canon Law nor Sedes Sapientiae estab- 
lish any norms of interpretation for the prescriptions of particular 
statutes, these must be taken from the very nature of the statutes 
and their relation to and analogy with the law. Onerous and 
burdensome norms !*° must always be interpreted strictly, and even 
restrictively in cases in which there is room for epikeia. 

Concerning the kind of approval needed for particular programs, 
the norms stated in § 1 of article 19 about the program for the en- 
tire institute are expressly applied to all particular programs for 
any part of the institute, namely, they “ are to be submitted to the 
Congregation as soon as possible.” 1°° 

In the case in which the superiors wish to introduce changes in 
an already approved program of studies, the norm is that these too 
must be submitted to the Congregation.1*! This rule, however, 
needs some explanation. Statutes approved only in a general form 
(in forma communi) may be changed by their author without the 
consent of the higher authority who approved them in the first 
place, unless the contrary is stated in the statutes or is commanded 
by the higher authority. Such is the case here in regard to truly 
important changes, which must be submitted before they can be 
binding. That is the intent of the clause “ before they are put into 
practice.” 182 A notice of other changes must be sent to the Con- 
gregation as soon as possible; this is required for the lawfulness of 
the act, but does not affect the validity of the change. 

The stability of particular statutes and the power to revoke them 
or dispense from their prescriptions is a relative thing, depending 
on whether the statutes have been confirmed by a higher authority 
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and on the kind of approval given by that higher authority. The 
approval of the program of training given by the Holy See is merely 
the one known as an approval in forma communi. This is an ac- 
cessory or accidental condition, a formality added to the act of the 
superior who made the law, for the greater force of the statutes, but 
without any change in the nature of the act of the superior. Such 
approval must be considered as a favor to the author of the stat- 
utes, rather than an added obligation or a limitation imposed upon 
the statutes.18* The supreme superiors or the provincial superiors 
and abbots respectively have the power to dispense from the norms 
contained in the programs of training, whether for the entire insti- 
tute or for a part of it. 

Some institutes state in their private law that changes communi- 
cated only by word of mouth or not recorded properly in the respec- 
tive archives are null and void. This is a practical norm which will 
prevent uncertainty about the law and will eliminate all possible 
hesitation and confusion. It should not be considered just one more 
burdensome restriction; it is a useful norm. 

In the early drafts of Sedes Sapientiae, the wording of § 4 of 
article 19 did not include the clause “if there is question of truly 
important changes.” The difference in the text is of paramount 
significance. According to the early drafts, all changes had to be 
submitted to the Congregation; according to the promulgated text, 
only truly important changes are to be submitted before they are 
put into practice. 

Truly important changes occur very seldom. Generally the na- 
ture of the change itself will indicate whether it is really a serious 
change. However, it is possible that certain particular norms in 
the program of training, although not too serious in themselves, are 
actually of special importance for a particular institute. If this 
importance has been indicated or in some other way recognized by 
the Holy See, any change affecting such norms must be considered 
a truly important change. 


VI. Tue Duties oF SUPERIORS 
A. Guardians of the law 


All the recommendations and prescriptions, which are made so 
emphatically in Sedes Sapientiae, concerning the important work of 
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superiors in general and in particular of those superiors assigned to 
the training of the clerics in the States of perfection, are summed 
up, in a way, by article 21, § 1: “ As a duty of conscience, superiors 
must sedulously see to the observance of the law, whether common 
or particular.” 

Superiors are asked to act vigorously and to govern centers of 
training with firmness. Unity of direction is a sure source of 
strength and a guarantee of an ever flourishing state of the centers 
of training. 

The law speaks in no doubtful terms of a duty of conscience, ex- 
pressing the idea with the traditional clause, onerata conscientia, 
which is used only a very few times in the entire text of the Gen- 
eral Statutes.1** The fact that such a grave obligation is expressly 
stated only a few times does not indicate that other norms of the 
General Statutes are not equally serious and perhaps even more 
serious. The clause onerata conscientia is used in the style of the 
legislator in order to call something to the attention of his subjects 
in a more particular way. 

In order to orientate superiors and to bring peace as well as en- 
couragement to their conscience, the writer has published in CpR 1*5 
a study of the obligatoriness of the law in general, and in particular 
of the more important statutes. 

Without doubt all know the obligation imposed by ecclesiastical 
laws, and know besides how to measure their gravity from the con- 
sequences that accompany their fulfillment or infraction. But often 
one’s discernment seems to become obscure and is deformed by cer- 
tain ideas about the requirements of the common good or of “ prac- 
tical impossibilities ” when the time comes for the actual applica- 
tion of certain type of laws, for instance, those regarding studies 
and formation of religious seminarians. 

It is certain that a voluntary neglect of the obligations of su- 
periors in the formation of their young subjects is one of the most 
serious faults, whether one considers the common welfare of the 
Church and of one’s own institute or the welfare of each of the in- 
dividuals involved. A voluntary neglect of this obligation would 


184 Cf. Frison, “ Excursus in Constitutionem Apostolicam ‘ Sedes Sapientiae,’ ” 
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be subject to canonical punishment. What is said of superiors ap- 
plies also, in a measure, to prefects, masters, and to all those who 
in one way or another are engaged in the training of their charges. 

As religious seminaries are compared in many things to diocesan 
seminaries, it would be good for religious superiors to attend to the 
advice given to territorial ecclesiastical superiors concerning their 
seminaries. Leo XIII reminded the bishops that “ it is one of your 
most serious duties to exercise great diligence in the supreme di- 
rection of the seminaries. The seminaries of clerics rightly demand 
from you a most generous contribution of mind, counsel, and vigi- 
lance.” 18° Superiors will fulfill this obligation by doing what the 
Council of Trent prescribes: “ They will arrange all things oppor- 
tune and necessary for the training of youth in ecclesiastical dis- 
cipline, and in order that it be always observed, the bishops will do 
their part by visiting the seminaries often.” 187 

The Congregation of Seminaries directs the bishops to whom the 
direction of regional seminaries pertains to meet at least once a year 
to study the report of the rector concerning the moral, scientific, 
hygienic, and financial condition of the seminary, in order to take, 
by common accord, the necessary or useful measures. Ordinarily 
they will entrust the execution of such provisions to the bishop of 
the diocese where the seminary is located. To assure themselves, 
however, of the right conduct of the seminary, they will have direct 
communication with the rector, will be permitted to visit their own 
students, and will write to them as well as to the superiors of the 
seminary.1** Similarly, therefore, the law uses here urgent terms to 
impress superiors with the seriousness of their duties regarding the 
training of the clerics in their institutes. The prescriptions of §§ 2, 
1°, and 3 are also strict precepts, as indicated by the terms of the 
law itself, but §2, 2°, contains only a recommendation; its ad- 
visability will depend on circumstances. 


B. The secretariat of training 
Article 2 commands that a special commission or office in charge 
of the training of the students of the institute be established in the 
186 Encyclical letter Etsi Nos, February 15, 1882. 
187 Session XXIII, cap. 18, De reformatione. 


188 [’Ordinamento dei Seminari da S. Pio X a Pio XII (Citta del Vaticano: 
Tipografia Poliglotta Vaticana, 1958), p. 29. 
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general curia,!®® and indicates the possibility of establishing a simi- 
lar office in the provinces and centers of training.'*° 

This commission or office, according to Jombart, does not neces- 
sarily have to be established in cases where the institute has a gen- 
eral consultor in charge of all matters pertaining to formation.?® 
He is correct, because the assignment of a general consultor to the 
care of the training of the students is already an office. Those who 
feel that to establish another special office in their institute, per- 
haps a very small one, would unduly increase the number of organs 
of government and would make it too bureaucratic may attach the 
office of the training of students to an office already in existence. 

The 1950 Congress of the States of Perfection held in Rome had 
expressed its interest in the establishment of this type of office. 
Prior to Sedes Sapientiae, it was not rare to find the work of the 
general direction of training in a community left in the hands of the 
superior general who exercised by himself, with only the advice of 
the general council, the normative and executive authority. Such 
responsibilities were seldom delegated to a special organ, whose 
duty would be to assist and help the highest superior in things per- 
taining to studies and to the formation of the students. The estab- 
lishment of an office, however, is more efficacious and desirable, and 
was openly and urgently recommended especially for the larger in- 
stitutes.!°* In this matter the division of work is of great impor- 
tance and a reliable guarantee of greater benefits with less effort, 
besides preventing any kind of stagnation. Only in small institutes, 
especially those which are only in the initial stage and have no 
provinces as yet, could reduce to very small proportions the office 
in charge of the training of their candidates. 

From the organization of such an office no harm or diminution of 
the supreme authority need be feared, because the office must per- 
form its functions under the authority of the superior general. The 
power given is vicarious, delegated, or simply administrative, co- 
ordinated, and subject in its exercise to the authority of the supreme 
moderator. 


189 N. 1°. 
190 N, 2°, 


191“ Tes Statuts Generaux pour la Formation des Religieux clercs,” Revue 
des Communautes Religeuses, XXIX (1957), 132. 


192 Zacharias, Acta et Documenta Congressus, III, 349. 
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The general secretariat “ must take care of all those things which 
pertain to the training of the students.” 1®* In the early drafts of 
Sedes Sapientiae the term “ training” did not appear; instead the 
law spoke of “ education and formation.” In the final draft the 
term “ training ” replaced them, thus including also the idea of in- 
struction omitted in the earlier text.1%* This indicates that a large 
number of tasks pertaining to studies, education, and formation 
which by law were previously reserved to the major superiors, are 
now assigned to the general secretariat.*° This norm is of special 
importance, for its introduces something new and of special sig- 
nificance in most institutes. 


C. Organization of the secretariat 


It is up to the major superior, general or provincial, as the case 
may be, to choose the members who will form the special commis- 
sion or office, both as to their number and as to the individuals, pro- 
vided they be truly experts, as the nature of things requires. This 
commission has no juridical authority, as suggested by the term 
“ secretariat ” used in the text; a secretariat has no powers of its 
own. This office, however, is not a mere honorary organization, but 
must have executive powers, and must be effective. As stated in 
article 20, § 2, 1, it “ must take care of all those things which per- 
tain to the training of the students.” In order to be able to do that, 
it must be given some powers by the major superior, although such 
powers must be exercised “ under the immediate authority of the 
superior general,” in the case of the secretariat in the general curia, 
and of the immediate superior in the case of provinces and houses of 
studies.1°*° Therefore, the special commission must be considered as 
a technical organ and a board of experts in the hands of the major 
superior, who will use the services of the members in order to fulfill 
his own duties better and protect his rights in this matter, with 
greater ease, more expeditiously, and safely. 

It seems that the greatest service this secretariat can render to 
the institute, province, or house is to become a well organized center 
properly equipped to receive and to give the necessary information 


193 Art. 20, § 2, 1°. 
194 Cf, art. 2. 


195 Rubi, “ El curso de eloquencia,” Estudios Franciscanos, LVIII (1957), 48. 
196 Cf. art. 20, $2, 2°. 
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for the proper conduct of the entire program of studies and general 
training. This will be particularly true of the general secretariat 
which must receive the reports of the entire institute, as well as 
impart to each province and center of training the necessary and 
timely information needed. Thus whatever information, reports, 
records, and transcripts are needed at given times will be always 
available. The general office, moreover, will be able to prepare ac- 
curately the prescribed reports to the Holy See in due time, as well 
as any petitions that perhaps will have to be sent to the Congrega- 
tion of Religious. If the case arises, it will be ready to answer the 
questions the Holy See might ask in the matter of training of clerics 
in the institute. 

It is the mind of the Church that this commission or office should 
be given sufficient freedom of action. Its activities must be under 
the immediate authority of the supreme superior; no intermediary 
authority, influence, or intervention is foreseen. That gives to the 
commission or office the needed standing or dignity. But the con- 
trol exercised by the highest superior should not be so absorbing and 
total as to hinder the spontaneous and free discharge of the re- 
sponsibilities of the office. A suggestion made during the prepara- 
tion of Sedes Sapientiae that the word “ integra” (total) should be 
added here to strengthen the authority of the highest superior was 
not accepted. In any case, the lesser the authority of the secre- 
tariat, the greater will be the responsibility of the superior. 

There are several acceptable ways of organizing the special com- 
mission or office. The secretariat could be made up of a director, 
who is called in some institutes the general prefect of studies, an 
assistant, a secretary who could be also the archivist, and a com- 
mission of consultors. Some institutes might prefer to have only a 
prefect of studies with at least two consultors or advisers; others 
have, in addition to the prefect of studies, four consultors, one for 
each of the principal languages spoken in most countries. It is evi- 
dent that in organizing the secretariat the various types of centers 
of training under its authority must be taken into consideration. 

The performance of the functions of control demands that the 
office consider its task as a special, vital one, which is to receive 
systematic and continued attention, in many ways different and 
more exacting than the usual government of ecclesiastical or re- 
ligious bodies. For this reason the office should be composed of 











CASES AND STUDIES 395 


members who are interested in its educational work and well quali- 
fied for it. The advisory board should include among its members 
men whose advice in the educational field will be most helpful, in- 
cluding those educational areas that are related to the civil admin- 
istration.!%* 

In large and well organized provinces, sometimes there are two 
provincial prefects of studies, one for the ecclesiastical studies and 
the other for the humanities and other secular subjects. These 
prefects are sometimes assisted by separate committees correspond- 
ing to the division of subject matter. 

According to some programs of studies, the local prefects of 
studies are ex officio members of the advisory board, in addition to 
one or two other priests. 

Observations made in the United States of America lead very 
definitely to the conclusion that administrative matters are usually 
better handled when specially assigned to responsible officers than 
when handled through committees of the faculty. Most faculty 
members prefer to confine their activities to the classroom and to 
scholarly research and writing, leaving to the other competent 
hands the burdensome details of applying policies to specific cases. 
On a few matters, such as curriculum, standing committees to deal 
with questions of policy may be necessary on the local level. 

It is clear that the public character of religious seminaries is not 
given to them by the internal authority of the institute, but by the 
Church. Therefore, the commission or secretariat mentioned in § 2 
must hold itself responsible to the Church for the fulfillment of all 
the requirements imposed by the public character of the institu- 
tion.1°° This responsibility, however, is not exercised independently 
of the religious superiors, who in turn have the same responsibility 
before the Church. Although Rubi affirms the contrary,’ religious 
seminaries are public institutions in regard to the entire training 
program of the candidates, without excluding what pertains to the 
novitiate or other times of probation. This is true even though most 
of the norms guiding in detail the training of novices and newly 


197 Cf. Hochwalt, Bulletin, National Catholic Educational Association for 


1947, p. 133. 


198 Rubi, “ La Constitucion Apostolica ‘Sedes Sapientiae,’” Revista Espa- 
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professed belong to the particular law of the institute. But the 
public character of the centers of training appears now more ob- 
viously in what pertains to the program of studies which are under- 
taken in preparation for the reception of sacred Orders, in keeping 
with the prescriptions of Sedes Sapientiae. In this respect the 
prefect of studies has a particular personal responsibility concern- 
ing the public character of the religious seminaries, and therefore 
exercises his office under the directives of the Congregation of Re- 
ligious, which he receives through the respective commission or 
secretariat of his own institute, as stated in § 2. 


D. Work of the secretariat 


The secretariat established in the general curia can help the su- 
preme superior and his council: (1) by supplying information and 
documentation regarding useful developments, new enterprises, new 
laws, and pontifical documents on studies; (2) by giving technical 
assistance, principally on questions of a technico-didactic character, 
suggesting methods for their study and opportune solution; (3) by 
giving juridical assistance, concerning the laws on studies, whether 
canonical or civil, their interpretation and application; (4) by help- 
ing administratively in drawing up documents, preparing the budget, 
and the like; (5) by acting in an administrative capacity in matters 
which belong or are reserved to the central government. 

More specifically, the secretariat of the general curia should or- 
ganize the secretariat, prepare the periodic reports for the Holy See, 
promote meetings of provincial prefects of studies, inform the pro- 
vincial prefects of all useful matters, and maintain frequent com- 
munication with the pertinent offices in Rome. 

The provincial secretariat could discharge the following activi- 
ties: (1) nominate professors to be presented through the provincial 
superior for the appointment or confirmation of the superior gen- 
eral; (2) draw up the statutes for the province or revise those to be 
submitted for approval of the competent authority; (3) prepare the 
annual reports to be sent to the highest superior, and arrange the 
program, scholastic calendar, and the schedule of classes; (4) make, 
in the name or by mandate of the provincial superior, the inspection 
of the centers of training under his jurisdiction; (5) choose and 
constitute a commission for examinations and take part in the ex- 
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aminations prescribed by Sedes Sapientiae; 2 (6) promote meet- 
ings in the province of the personnel in charge of training; (7) pre- 
pare and preside over the quinquennial examinations of the young 
priests; (8) prepare the topics and designate the moderators for the 
monthly conferences; and (9) prepare the meetings recommended 
in art. 50, § 3. 

Concerning bookkeeping, it is good and efficient administration to 
center “ admissions,” “ registrations,” and records in one office. An 
office gives evidence that care is being taken to preserve records and 
to keep them confidential. This is very important when accredita- 
tion is involved. No individual in an institution should be per- 
mitted to keep records in a personal way which does not fit into the 
scheme of things in the institution as a whole. The statistics of en- 
rollment in seminaries indicate that the keeping of records should 
not occupy the full time of any person. 


E. Public reading of the General Statutes 


‘“‘Superiors must see to it that at least the main points of this 
legislation be publicly read each year, at the convenience of the 
various centers of formation.” °° 

In the early drafts of the apostolic constitution, it was prescribed 
that the entire document, including both the doctrinal and the 
normative part, should be publicly read each year. Finally the 
opinion prevailed that only the pertinent points shall be read; for 
the main reason for this command is to help superiors and subjects 
to remember and to observe better the prescriptions of the common 
law. 

Although the keeping of the prescriptions of Sedes Sapientiae is 
more generally or to a greater extent the responsibility of the su- 
periors and others appointed to direct and promote the training of 
the students, and although the public reading of a document which 
contains juridical norms and very precise legislation is not easy and 
might at times produce little fruit, it is the will of the legislator 
that, as a refresher, the reading of the more important points be 
not omitted. The reading of the Instruction Quantum Religiones of 
December 1, 1931,2°? may not substitute for the reading of the 
apostolic constitution Sedes Sapientiae, as has been suggested. 


Basi Frison, C.M.F. 
InstitutuM IvurmicuM CLARETIANUM 
RoME 
200 Articles 43, §5; 44, §5, 2; and 45, $5. 
201 Art, 20, $3. 
202 AAS, XXIV (1932), 74-81. 
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PARTICULAR CALENDARS AND PROPERS 


On February 14, 1961, the Sacred Congregation of Rites issued 
an Instruction of some 65 sections “on the revision of particular 
calendars and propers of Offices and Masses according to the norm 
and mind of the codex of rubrics.” According to this document, 
individual ordinaries—or, in some circumstances, the ordinaries of 
a province, region, nation, etc.—must submit to the Congregation 
quamprimum a corrected version of their respective proper calen- 
dars, together with the texts to be used for the Office and Mass of 
particular feasts. 

A number of general principles for the revision of calendars and 
propers includes mention of (1) the pre-eminence of the Proprium 
de Tempore, which celebrates the whole mystery of Redemption, 
over other Offices and Masses; (2) the preference to be given to 
feasts of the B. V. Mary and the saints in the universal calendar 
over particular feasts; (3) simplicity, right order, and the demands 
of pastoral care. 

Both the number and the rank of particular feasts are restricted 
in various ways. The texts of the propers are to be corrected in 
such a way that the local liturgical books will be in harmony with 
the norma et mens of the codex of rubrics, with the results of scien- 
tific historical study, and with the true status of the cult of the 
various saints in particular places. Certain local observances are 
suppressed entirely. 

The motu proprio authorizing the new code of rubrics (July 25, 
1960) revoked all privileges and indults contrary to it. Other privi- 
leges and indults concerning the sacred liturgy which remain in 
effect must now be submitted to the Congregation of Rites for ex- 
amination. With regard to particular indults for the celebration of 
votive Masses, only those continue to have force which were con- 
ceded for external solemnities and for shrines and pious places; even 
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these must be exactly accommodated to the prescriptions of the new 
rubrics. All other particular concessions of votive Masses are abro- 
gated and will be granted again “only for particular reasons of 
public necessity or public devotion.” If such votive Masses are 
conceded in the future, they will be of class III, will be prohibited 
during Advent, Lent, and Passiontide, and will be for only one or 
two Masses on a single day. 


* oo - * + 


BI-LINGUAL RITUAL FOR ENGLAND AND WALES 


In May, 1961, a bi-lingual Ritual in Latin and English was pub- 
lished by Burns and Oates, London, in accordance with an indult 
received by the Archbishops and Bishops of England and Wales 
from the Congregation of Sacred Rites. The text of the indult, 
which is dated January 14, 1959, is as follows: 


SACRA RITUUM CONGREGATIO 
N. D. 18/957 


DIOECESIUM ANGLIAE 


Eminentissimus ac Reverendissimus Dominus Gulielmus Cardinalis 
Godfrey, Archiepiscopus Westmonasteriensis, nomine quoque Archi- 
episcoporum et Episcoporum Angliae et Cambriae, Sanctissimo 
Domino nostro IoANNI PapaE XXIII supplices obtulit preces ut, 
peculiaribus hodiernis adiunctis inspectis, de suprema Apostolica 
Auctoritate, in quibusdam Sacramentis administrandis, Baptismo 
nempe, Extrema Unctione ac Matrimonio, necnon in Exequiis De- 
functorum, vulgaris linguae, anglicae videlicet, usum, determinatis 
in precibus, indulgere benigne dignaretur. Quem in finem idem 
Eminentissimus Vir, de mandato Sacrae Rituum Congregationis, edi- 
tionem novi Ritualis, curantibus in re liturgica peritis sacerdotibus, 
adparare sategit, novissimae editioni Ritualis Romani conformem, in 
qua ad populi intelligentiam et pietatem, vulgari lingua ii ritus et 
orationes positae sunt, quae magis opportunae videbantur. Quod 
Rituale ita concinnatum Sacrae Rituum Congregationi pro opportuna 
approbatione reverenter subiecit. 

Sacra porro eadem Congregatio, vigore peculiarium facultatum 
sibi a Sanctissimo Domino nostro IoAnNE Papa XXIII tributarum, 
peculiaribus hodiernis circumstantiis prae oculis habitis, exhibito 
Rituali diligenter perpenso, benigne indulsit ut pro universa Anglia 
et Cambria novum Rituale conficiatur, in quo textus latinus integer 
referatur, translatio vero anglica, in iis quae permittuntur, iuxta tez- 








































THE JURIST 


tum latinum ponatur. In collatione autem Sacramentorum Sacerdos 
vernacula lingua ea tantum proferre potest quae sequuntur: 

1. In administratione Baptismi parvulorum solo in textu latino 
ponantur, ac proinde semper et sola hac lingua dicantur, exorcismi, 
omnes formulae unctionum et benedictionum, nec non ipsa Baptismi 
forma. 

2. In administratione Baptismi adultorum, praeter ea quae supe- 
rius recensita sunt, etiam lingua latina tantum imprimantur ac reciten- 
tur Psalmi et aliae preces initiales. 

3. In Extremae Unctionis sacramento ministrando latina tantum 
lingua adhibeatur in oratione impositionis manuum super infirmum, 
in verbis unctionum, et in subsequentibus orationibus. 

4. In celebratione Matrimonii lingua anglica sacerdos uti potest ad 
omnia, praeter benedictionem anuli et formulam: “Ego coniungo 
vos....” In benedictione nuptiali extra Missam, ex Apostolico in- 
dulto danda quando Missa non celebratur, preces quae in Rituali 
Romano habentur, recitari possunt lingua anglica. 

5. In Exsequiis peragendis pro fidelibus defunctis sola lingua latina 
preces et absolutiones dici debent. Nihil tamen vetat quominus hoc 
ritu absoluto, vulgari lingua aliae addantur preces pro opportunitate 
temporis et loci, ab Ordinariis determinatae et ab ipso Sacerdote 
recitandae. 

Usus linguae vulgaris nullo modo extendatur ad alias recitandas 
preces, benedictiones, etc., praeter ea quae superius stricte sunt de- 
terminata. 

Quibuslibet contrariis nihil obstantibus, ac servandis omnibus de 
cetero servandis. 

Datum Romae, die 14 Ianuarii anno 1959. 


C. Carp. CIcoGNANI 
S. R. C. Praef. 
Henricus Dantes, Subst. 


The ritual, which is entitled Excerpta e Rituali Romano pro 
Dioecesibus Angliae et Cambriae Edita, contains a foreword by the 
Archbishop of Westminster, a preface by the Archbishop of Bir- 
mingham, who prepared the volume, and an English translation of 
the above indult. With the exception of the baptism of adults, all 
the rites mentioned in the indult are given. 

Other texts provided in the ritual include: (1) in Latin only—rite 
of confirmation, penance, Communion, apostolic blessing, various 
blessings; (2) in English—prayers to be said extra Missam for 
spouses who do not receive the nuptial blessing, prayers for the 
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dying, reconciliation of converts (mostly in Latin), consecration of 
the family to the Sacred Heart, profession of faith, psalms 50 and 
129. 


FREDERICK R. McManus 
CIVIL 


ANTENUPTIAL AGREEMENT 


A Delaware court has ruled that an agreement signed before mar- 
riage to raise the children in the Catholic faith cannot be enforced. 
The parties entered into the usual canon law contract in order to 
obtain a dispensation for a mixed marriage. The court held that the 
welfare of the child must be the overriding consideration and that 
the responsibility for the religious training of a child must fall upon 
the parent who has been selected by the court as the guardian. 
Del. Chane. Ct., New Castle City, Wood v. Wood, decided March 1, 
1961. 


* * * * - 
CEMETERY LOTS 


The Minnesota Supreme Court has made a distinction between 
public cemeteries and private religious and fraternal cemeteries. 
Public cemeteries may not discriminate by reason of race or reli- 
gion. The court in passing stated that religious and fraternal ceme- 
teries would not be deprived of their right to limit burial to those 
of their faith. Erickson v. Sunset Memorial Park Association, de- 
cided March 24, 1961. 


* * * * * 


TESTAMENTARY TRUST 


The New Jersey Supreme Court has approved the application of 
the cy pres doctrine to a trust fund for “ deserving American-born 
Protestant Gentile boys.” Ambherst College declined to accept the 
fund unless the words “ Protestant” and “Gentile” were elimi- 
nated. The lower court applied the doctrine of cy pres and elimi- 
nated both words from the trust, enabling Amherst College to accept 
it. Their judgment was sustained. Howard Savings Institution v. 
Peep, decided April 10, 1961. 


* * * * + 
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CHARITABLE IMMUNITY 


The Kentucky Appellate Court has upset the immunity from tort 
liability of charitable institutions in that state. The court held that 
the charitable nature of a wrongdoer should not relieve him of lia- 
bility for his torts. There is no reason why the principle of re- 
spondeat superior should not be applied. Mullikin v. The Jewish 
Hospital Association of Louisiana, decided May 5, 1961. 

In a case of first impression the United States District Court for 
the District of Montana has concluded that a hospital is not im- 
mune from tort liability because it is a charitable institution. Since 
there was no controlling law in Montana, the court adopted the 
trend of modern decisions. Howard v. The Sisters of Charity of 
Leavenworth, decided April 14, 1961. 


* * * * * 


SCHOOL BUSES 


The Alaska Supreme Court has ruled that the transportation of 
school children to non-public schools at state expense is a violation 
of the Alaska constitution. Even though such an act was valid 
prior to statehood, it is not now constitutional under the Alaska 
constitution, nor could the legislature provide for such transporta- 
tion by any act. It will require a constitutional amendment. Mat- 
thews v. Quinton, decided April 3, 1961. Justice Dimond dissented. 


JoHN J. McGratH 








Chronicle 


During the scholastic year 1960-1961, the following doctoral dissertations 
were published in the Canon Law Studies by The Catholic University of 
America Press: 


P. B. Chyang, Decennial Faculties for Ordinaries in Quasi-Dioceses 

F. L. Demers, O.M.I1., Temporal Administration of the Religious House in a 
Non-exempt Clerical Pontifical Institute 

F. J. Gossman, Pope Urban II and Canon Law 

W. Nessel, O.S.F‘S., First Amendment Freedoms, Papal Pronouncements and 
Concordat Practice 

J. R. Roos, The Seal of Confession 

P. F. Schreiber, Canonical Precedence 

M. M. Shekleton, O.S.M., Doctrinal Interpretation of Law 

W. J. Tierney, Authorized Ecclesiastical Acts 

. a * a 2 


At the seventy-second annual commencement of The Catholic University of 
America, held in Washington on June 4, 1961, the following graduates of the 
School of Canon Law received degrees: 


Doctor of Canon Law 
Rev. Peter B. Chyang, J.C.L., of Taegu, Korea 
Rev. Francis L. Demers, O.M.1., J.C.L., of Natick, Mass. 
Rev. Francis J. Gossman, J.C.L., of Baltimore 
Rev. William Nessel, O.S.FS., J.C.L., of Hyattsville, Md. 
Rev. John R. Roos, J.C.L., of Albany 
Rev. Paul F. Schreiber, J.C.L., of Dodge City 
Rev. Matthew M. Shekleton, O.S.M., J.C.L., of Chicago, Ill. 
Rev. William J. Tierney, J.C.L., of Rockville Center 


Licentiate in Canon Law 
Rev. John J. Brenkle, J.C.B., of San Francisco 
Rev. John G. Campbell, J.C.B., of Los Angeles 
Rev. Joseph E. Christensen, J.C.B., of Galveston 
Rev. Alban Harmon, C.P., J.C.B., of Union City, N. J. 
Rev. Isaac Jacob, O.S.B., J.C.B., of Latrobe, Pa. 
Rev. John B. King, CS.P., J.C.B., of Washington, D. C. 
Rev. John J. Paul, M‘S.C., J.C.B., of Aurora, Ill. 
Rev. George Pavloff, J.C.B., of Washington 
Rev. Edward A. Reissner, J.C.B., of Trenton 
Rev. David J. Rock, J.C.B., of Rockford 
Rev. Mario Schettino, 8.A.C., J.C.B., of Washington, D. C. 
Rev. Paul J. Schierse, J.C.B., of Wilmington 
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Rev. Gerald J. Sigler, J.C.B., of Erie 
Rev. Leo F. Weckerle, J.C.B., of Baker 


Bachelor of Canon Law 
Rev. James E. Biechler of LaCrosse 
Rev. Henry G. Bowen of Worcester 
Rev. John C. Calhoun of Brooklyn 
Rev. John T. Catoir of Paterson 
Rev. Ambrose J. Clark, O.S.B., of Newark, N. J. 
Rev. Lawrence E. Gauthreaux of New Orleans 
Rev. John W. Goeke of Covington 
Rev. Joseph R. Haggerty of Winona 
Rev. William T. Liebert, S.V.D., of Wewak, New Guinea 
Rev. Alexander D. Mantica of Steubenville 
Rev. John F. Morales of Gary 
Rev. Laurenée A. Mullins of Davenport 
Rev. Francis A. Nugent of Burlington 
Rev. Raymond L. Schoone of Superior 
Rev. Roy R. Schuster, O.F.M.Cap., of Washington, D. C. 
Rev. Calvin E. Schwenk of Baker 
Rev. Ronald M. Sermak, O.F.M.Cap., of Washington, D. C. 
Rev. Stanislaus J. Swierzowski of Albany 
Rev. Edward F. Trenor of Columbus 
Rev. Brother Leonard Voegtle, F.M.S., of Esopus, N. Y. 
* * * - * 

The Henry E. Huntington Library of San Marino, California, has recently 
acquired an illuminated manuscript of the Decretals of Gregory IX. The text 
of the volume, of 274 vellum leaves, was handwritten in Italy about the year 
1290, with blank spaces left for the illustrations, and was then sent to France 
to be completed, probably at the atelier of Honoré in Paris. 

* * ” . * 


The Rev. George Yahn, professor of jurisprudence at the School of Law of 
the University of San Diego, is engaged in the study of electronic libraries 
and computer systems for the use of physicians, lawyers, etc. Plans are being 
considered for key-punching the text of the Code of Canon Law so that it 
may form part of an electronic library and the information thus made avail- 
able through the use of an electronic computer. 


Romagvus W. O’Brien, O.Carm. 
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